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PERSONAL INTRODUCTION  

I want to explain why this sourcebook was created. My name is Emily 

McGowan. Late in the summer of 2009, I attended my first speech and 

debate event and, at the age of fourteen, I was hooked. Over the next three 

years, I competed exclusively in Lincoln-Douglas (LD) debate in Region VIII 

of the NCFCA. At my first tournament, I received a BYE in the fifth round. 

But by my senior year, I ranked 11th in the nation and was the coach of a 

wonderful, talented club. This journey was far from easy, and I owe a big 

thanks to all the brilliant coaches I’ve had over the years (Drew, Ben, Kaitlin, 

Shayne, Cody, Marcie, just to name a few). I also owe tremendous thanks to 

my parents for funding my endeavors and to the many volunteers who 

created and maintained the league. Finally, I owe a thanks to the peers who 

made this time memorable and the students (many now close friends) who 

trusted me to mentor them.  

In May 2016, I graduated summa cum laude with a degree in Western 

Legal Traditions and a double minor in Criminal Justice and Psychology 

from Liberty University’s Helms School of Government. Despite several 

major health obstacles, I completed my studies in the Honors Program with 

a 4.0 GPA, finished a thesis on labor law, and earned the Dean’s Award for 

Outstanding Academic Achievement. During this time, I served with several 

campus organizations, including Young Americans for Liberty (YAL), the 

university Pre-Law Society, and two branches of the Student Government 

Association. I competed with moderate success in moot court for three years 

and finished with a winning record at a spur-of-the-moment 2015 

parliamentary debate tournament with my husband, Eli. I adamantly believe 

that my time in the NCFCA formed the skills and personal character which 

helped me stay the course and achieve my personal and academic goals.  

The league provides important forensic education and mentorship for the 

homeschool community.  
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Why would a wife and mother with college degree write a free 

sourcebook for her high school debate league? I feel the need to be 

completely honest with this one. In May 2016, I witnessed the death of a 

close friend, and deep depression has been a daily reality for me. 

Researching and writing for LD debate is one of the few things which I still 

feel passion for; for me, it is therapeutic. I also have a responsibility as an 

alumnus to mentor and contribute. Open-source research and collaboration 

makes homeschooling great, and, hopefully, this will be a win-win situation. 

If just one debater benefits from at least one thing I have written here, my 

effort will have been worthwhile. Please enjoy the fruit of my labor! 

Your friendly neighborhood alumni, 

  Emily (Rogers) McGowan 

 

  

 

 

 

 

 

            Erin and me                     Wedding pictures with Eli Senior year LD  

Photo credit: (L to R) Susan Rogers, Lisa Lim, Susan Rogers 
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RESOLUTION 

Resolved: Rehabilitation ought to be valued above retribution in criminal 

justice systems. 

ABSTRACT 

This resolution primarily1 deals with penology, “a branch of 

criminology dealing with prison management and the treatment of 

offenders.”2 In other words, it examines the ethics of how criminal offenders 

should be treated. The resolution offers two options in this regard: 

rehabilitation and retribution. It is not asking the debater to choose 

between two mutually exclusive ideas, but merely to argue which deserves a 

greater emphasis. The context for this debate is “criminal justice systems,” 

which could potentially mean local, state, federal, or international criminal 

justice systems. Fundamentally, the resolution is a question of human 

nature. If human nature can be changed by criminal justice interventions, 

then rehabilitation is the better practice. But, if human nature is 

unchangeable and justice primarily requires giving criminals their due, then 

retribution is superior. Practical evidence favors rehabilitation, but the 

ethical evidence favors retribution.  

 

 

 

 

 

 

                                                           
1 The key word here is primarily. Sentencing and criminalization can and should be factored into the 

discussion.  
2 Merriam-Webster’s Dictionary of Law, s.v. “penology,” accessed August 25, 2016, https://www.merriam-

webster.com/dictionary/penology?utm_campaign=sd&utm_medium=serp&utm_source=jsonld 
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HISTORY OF THE MODERN PENAL SYSTEM 

When discussing what should be, it helps to understand the past. This 

is certainly the case with the penal system. Though resolution might be new 

and confusing, it does not need to be. All the issues that could ever be 

argued in a debate round have been argued before. Layers of history hide a 

rich dialog about criminal justice, retribution, and rehabilitation. Looking at 

these arguments in their historical context is an indispensable tool for the 

values debater.  

What follows is not intended to be a complete guide of penal history. 

Each time, place, and jurisdiction presents its own unique approach to 

criminal justice. It would be impossible to chronicle a subject which could 

fill volumes. Instead, the following subsections will look at penal history in 

modern times, specifically in Western culture. Given that NCFCA judges are 

almost always Americans, commonly conservatives, and regularly home 

school parents, this is a reliable framework for understanding the issues 

which will come up for debate this year.  

Origins of the Modern Penal System 

 Before stepping up to the lectern, it is critical to understand 

why prison is such an important part of the discussion. While the criminal 

justice system hands down punishments which do not require prison time 

(such as misdemeanors and traffic offenses), the sheer scale of mass 

incarceration in America raises the stakes and creates a relevant 

battleground for values to clash. The American Civil Liberties Union3 

illustrates this with harrowing statistics:  

America, land of the free, has earned the disturbing distinction of being 

the world’s leading jailer. Representing just 5 percent of the world’s 

population, we now hold 25 percent of its inmates. The “tough on 

crime” politics of the 1980s and 1990s fueled an explosion in 

incarceration rates. By the close of 2010, America had 1,267,000 

people behind bars in state prisons, 744,500 in local jails, and 

                                                           
3 While the ACLU is firmly against a tough-on-crime approach, it is a credible source, and its statistics 

demonstrate the vast impact of values in the criminal justice system.  
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216,900 in federal facilities—more than 2.2 million people locked 

in cages. (ACLU).  

This said, prison was not historically common. Per Harry Elmer 

Barnes at the Journal of the American Institute of Criminal Law and 

Criminology, imprisonment was typically reserved for those awaiting their 

trial, debtors who were unable to pay their creditors in a timely manner, and 

in repressive societies, prisoners held for political reasons (Barnes, 36). For 

many criminals, the typical penalty was corporal punishment (Ibid.)—such 

as whipping, stockades, or even branding. The use of such excruciating 

methods to punish criminals may seem foreign to the modern Westerner, 

who is probably familiar with the phrase “cruel and unusual punishment.” 

For instance, New York’s Act of 1788 established more than a dozen crimes 

which were punishable by death, including but not limited to 

“burglary….breaking and entry…. forgery, counterfeiting…second offense 

for other felonies, and aiding and abetting any of the above crimes.” (Ibid., 

39). Debatably, Euro-American criminal justice was more violent before the 

dawn of the modern prison.  

 These “crudities and barbarism” (Ibid., 40-41) drew sharp 

criticism from many intellectuals of the era.4 In 1764, Voltaire wrote An 

Essay on Crimes and Punishment.5 In it, he argued:  

…. the intent of punishments is not to torment a sensible being, 

nor to undo a crime already committed. Is it possible that 

torments, and useless cruelty, the instruments of furious fanaticism, 

                                                           
4  “Powerful and successful attacks were made upon the barbarous and irrational criminal jurisprudence and 

penal institutions by a group of able and influential European writers. The French publicist, Montesquieu 

(1689-1755), in his Persian Letters and his The Spirit of the Laws, condemned the barbarous injustice of 

the French penal code and advocated reforms which would make punishments less severe and more nearly 

adapted to the specific crimes for which they were imposed…. the -Italian, Beccaria (1735-941). His 

Crimes and Punishments, first published in 1764…. argued powerfully for the abolition of torture, the 

need of a more just and accurate method of trial, the necessity for a reduction in the severity of the penalties 

imposed, a larger use of imprisonment in the punishment of crime and an improvement in the 

administration of prisons….The English jurist, Blackstone (1723-1780)… condemned the glaring 

injustices in the unspeakable English criminal code of his day…Jeremy Bentham (1748-1832) embraced 

voluminous writings on the reform of both criminal jurisprudence and penal administration.” (Barnes, 42) 

 
5 This work is an excellent and easy-to-read resource to understand the general philosophy behind the 

resolution. You can access it in its entirety for free at: http://oll.libertyfund.org/titles/beccaria-an-essay-on-

crimes-and-punishments 



PAGE 8 

or of impotency of tyrants, can be authorized by a political body? .…Can 

the groans of a tortured wretch recal the time past, or reverse the crime 

he has committed? 

The end of punishment, therefore, is no other, than to prevent 

others from committing the like offence. Such punishments, 

therefore, and such a mode of inflicting them, ought to be chosen, as 

will make strongest and most lasting impressions on the minds 

of others, with the least torment to the body of the criminal. 

(Voltaire, Chapter XII: Of the Intent of Punishments).  

Voltaire’s principle, that punishment should create the greatest 

deterrence with the least possible harm, is known as a classical 

utilitarianism. He is suggesting that the standard for punishment (indeed, 

the very question behind the resolution itself) should be based on what 

produces the most positive outcome. Stanford Encyclopedia of Philosophy 

(SEP) summarizes this theory of normative ethics: “If a law or an action 

doesn't do any good, then it isn't any good.” (SEP, “The History of 

Utilitarianism”). Barnes lists this mindset as a central pillar of thought 

which led to the extinction of corporal punishment in the Western world 

(Barnes, 40-41).6 And so, while physical pain and generous use of execution 

had been the norm for most of history, it was eventually viewed, at least by 

intellectuals, as inefficient and cruel. 

This change in attitude toward traditional practices brought a 

transformation in punishment. In America, two key reformers responsible 

for this change were the West Jersey and Pennsylvania Quakers, who 

decreased the number of crimes punishable by death and used prison and 

hard labor to replace physical punishment (Ibid., 36-38). These prisons were 

focused primarily on reformation of character7 by keeping idleness at bay 

                                                           
6  “Probably the most important of the doctrines of these writers and of the Revolutionary period was the 

introduction of rationalism into social and political philosophy and the firm conviction that social progress 

and the resulting ‘greatest happiness for the greatest number’ were possible of attainment through 

sweeping social reforms carried out according to the dictates of ‘pure reason.’ It is obvious that so 

barbarous and archaic a part of the old order as the current criminal jurisprudence and penal 

administration of the time could not long remain immune from the growing spirit of progress and 

enlightenment.” (Barnes, 40-41). 

 
7 An important link to the modern rehabilitation which should  not be ignored… 
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(Ibid.). However, one of the most revolutionary contributions to modern 

criminal justice was from utilitarian Jeremy Bentham in Panopticon.8 In this 

work, Bentham provided a comprehensive plan which heavily influenced the 

controlled prison environments of today, creating a specific architectural 

design which turned prisons into “a machine which that creates the 

semblance of God,” allowing as few guards as possible to maintain full 

visibility of as many prisoners as possible (Miller and Miller, 5). While there 

is more history concerning the modern prison than could ever be covered in 

the allotted space and time, these two points truly represent the origin of 

the modern prison system and the defining impact it has on Western 

criminal justice: 1) The shift from corporal punishment to character 

reformation, and 2) the origin of prison as a place of comprehensive 

control.  

Rehabilitation and Retribution: Trends in the 20th Century 

Fast forward to the 20th and 21st centuries, and the stage has been set 

for conflict between rehabilitation and retribution. As criminal justice 

changed and grew along with the world around it, these ideologies shifted 

into the tectonic clash embodied in the current LD resolution. To 

understand this clash properly, it is important to not only understand the 

origins of the modern criminal justice system, but also the conflicts which 

have defined it in the past century. Doing so will make the debate relevant 

to real-world problems and may help the debater understand how history 

shaped various attitudes in criminal justice (such as calls for drug 

decriminalization and the “tough-on-crime” approach). Below are the 

highlights of American criminal justice trends of the 20th century onward.  

For the first half of the 20th century, American criminal justice 

continued the trend of character reformation in prisons, but in a more 

modern sense. According to the American Psychological Association, job 

preparedness and treatment of mental illness and addiction was a core pillar 

of the penology of the time (Benson, 46). In a very real way, rehabilitation 

                                                           
8 This work can be accessed for free at: http://oll.libertyfund.org/titles/bentham-the-works-of-jeremy-

bentham-vol-4.  
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was alive and well. The University of Chicago Law Review explains how this 

emphasis on rehabilitation played out in terms of specific policies:   

During the late nineteenth and early twentieth century, an 

overwhelming majority of states also approved two other major penal 

reforms: probation (treatment in the community for juveniles and 

adults) and indeterminate sentences (grounded on the view that a 

parole board could monitor a prisoner's progress toward rehabilitation 

and release him under supervision at the appropriate time).' All of 

these reforms deemphasized the historic view, voiced by William 

Blackstone, that "punishments are ... only inflicted for abuse of 

that free will, which God has given to man."' (Alschuler, 2) 

While these developments brought a new focus on flexibility in 

punishment and reintegration into the community, they came about due to 

an erosion of traditional views on law and justice. The idea to treat crime 

more like an illness than an evil was a direct result of an evolutionary view 

of law usurping the long-held legal ideal of “natural law or objective 

concepts of right and wrong.” (Ibid.)9. Even though rehabilitation in 

criminal justice was very optimistic about the effect of government 

intervention, it also greatly diminished the role of human responsibility.  

Nowhere was this perhaps more evident than in the infamous Leopold 

and Loeb murder trial of 1924. In May of that year, wealthy Chicago teen 

prodigies Nathan Leopold and Richard Loeb hatched a scheme to pull off 

the perfect crime – to murder their 14-year-old neighbor Bobby Franks and 

collect $10,000 in ransom money before the body was found-- and get away 

(PBS Online). Unfortunately, their plan was undone by one critical error. 

When police found young Bobby’s body, they also found Leopold’s glasses, 

which they traced back to him through his optometrist (Ibid.). For the trial, 

                                                           

9 “The turn-of-the-century penal reforms were part of a jurisprudential revolution that reshaped all of 

American law. This revolution deemphasized corrective justice in civil proceedings just as it did retribution 

in criminal proceedings.' It often is called "the revolt against formalism," but it is better understood as a 

revolt against natural law or objective concepts of right and wrong.7 In positive terms, it could be called the 

"consequentialist" or "pragmatic" revolution. Its ideas developed in the period following the American 

Civil War and the publication of Charles Darwin's On the Origin of Species. These ideas triumphed, at least 

among intellectuals, within less than half a century.”  
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Leopold and Loeb hired the defense services of the notorious Clarence 

Darrow.10 Because of the heinous nature of their crime, both young men 

were eligible for the death sentence. In his closing argument, Darrow gave 

an impassioned plea: 

You think you can cure the hatreds and the maladjustments of 

the world by hanging them? You simply show your ignorance and 

your hate when you say it. You may here and there cure hatred with 

love and understanding, but you can only add fuel to the flames by 

hating in return. What is my friend's idea of justice? He says to this 

court, whom he says he respects-and I believe he does-your honor, who 

sits here patiently, holding the lives of these two boys in your hands: 

“Give them the same mercy that they gave to Bobby Franks.” Is that the 

law? Is that justice? Is this what a court should do? Is this what a 

state's attorney should do? For God's sake, if the state in which I 

live is not kinder, more human, more considerate, more 

intelligent than the mad act of these two mad boys, I am sorry I 

have lived so long. (Darrow, 24).  

Note that Darrow, in asking for prison instead of the death penalty, 

had fixing the world’s defects at the pinnacle of his values system. Instead of 

asking what the two young men deserved or what they should take 

responsibility for, he chose to frame their sentencing in terms of what made 

the world a humane place. This thinking is highly representative of the 

rehabilitative mindset. And to those who desire proportional justice, the 

result of the trial (life in prison for both) leaves a poor impression. But while 

the Leopold and Loeb trial might seem to represent the worst of 

rehabilitation, it may illustrate just the opposite. While Loeb died as the 

victim of a prison stabbing in 1936, Leopold served his time until he was 

released on parole in 1958. His transformation was nothing short of 

stunning. Once a cold-blooded killer, he moved to Puerto Rico, where he 

peacefully worked for a degree in social studies and married a widow, 

writing on the island’s birds in his spare time (Baatz, 2008). In his book, Life 

Plus 99 Years, the ex-convict chronicled his journey to remorse: 

                                                           
10 If this name sounds familiar, it is because he was also the defense attorney during the Scopes trial. 
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Looking back from the vantage point of today, I cannot understand how 

my mind worked then. For I can recall no feeling then of remorse. 

Remorse did not come until later, much later. It did not begin to 

develop until I had been in prison for several years; it did not reach 

its full flood for perhaps ten years. Since then, for the past quarter 

century, remorse has been my constant companion. It is never 

out of my mind. Sometimes it overwhelms me completely, to the 

extent that I cannot think of anything else. (Leopold, 33).  

And so, while Darrow’s arguments may have been based in a 

subversive worldview, the full story makes an interesting point. It seems that 

showing mercy and giving the killer time to think about his actions in prison 

for many years caused him to develop remorse for his heinous actions. For 

the affirmative, this may be a very powerful piece of evidence. Because if 

one of the most notorious killers in American history can be reformed 

through a criminal justice system which emphasized rehabilitation 

over retribution, the resolution might have a great deal of truth to it.  

Nevertheless, by the final few decades of the 20th century, the 

rehabilitative emphasis had become unpopular. This backlash was not only 

fueled by skepticism about whether or not rehabilitation worked, but also 

displeasure with its worldview (SEP, “Punishment”). Perhaps cases like that 

of Leopold and Loeb had left a bitter taste in the mouths of the American 

public, fueled by the perception that it gave the guilty less than they 

deserved. In this new era, the popular theme was that authorities needed to 

be “tough-on-crime.” (Benson, 46). This stood in firm opposition to 

Darrow’s vision for a kinder, more humane criminal justice system. It placed 

a greater weight on the individual’s responsibility and what he deserved 

based on his actions. This change in criminal justice philosophy had two 

logical policy conclusions: 1) imprison more offenders to restrain them from 

hurting society, and 2) become more punitive in sentencing (SEP, 

“Punishment”). Both policies ballooned the prison population to over 2 

million, with at least twice as many on parole or probation; these numbers 

represent the highest of any in the developed world (Benson, 46). Thus, the 

stage has been set for the 2016-2017 NCFCA Lincoln-Douglas debate season. 

Each side is tasked with analyzing and arguing a complex set of philosophies 
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and policies, all rooted in a deep and controversial history. And in the heat 

of the round, what a powerful friend history can be.  
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ON SENTENCING AND OVERCRIMINALIZATION 

Indeterminate Sentencing: 

Indeterminate sentence, in law, term of imprisonment with no 

definite duration within a prescribed maximum. Eligibility 

for parole is determined by the parole authority. In this respect, an 

indeterminate sentence differs from a definite one in that statutes 

prescribing the latter usually provide for parole eligibility after a 

specified fraction of the full term—in most countries, from one-half to 

two-thirds of the original sentence.11 

Determinate Sentencing: 

Determinate sentencing encompasses sentencing guidelines, 

mandatory minimum sentences, and enhanced sentences for 

certain crimes. Sentencing guidelines allow judges to consider the 

individual circumstances of the case when determining a sentence, 

whereas mandatory minimum and enhanced-sentence statutes leave 

little or no discretion to judges in setting the terms of a sentence.12 

A discussion on criminal justice would not be complete without a 

word on sentencing and the increasing volume of criminal sanctions. After 

all, the violation of criminal law and subsequent sentencing is what 

determines which punishment is carried out in the penal system in the first 

place. This part of the process represents a crossroads between the two sides 

of the resolution, an opportunity to assign a rehabilitative intervention or a 

retributive punishment. It is an excellent way to demonstrate to the judge 

which philosophy a criminal justice system is emphasizing. What follows is 

an overview of recent sentencing trends, specifically determinate and 

indeterminate sentencing, including a description of overcriminalization.   

Aiming to restrain the offender until he can successfully reintegrate 

into society, indeterminate sentencing is an important aspect of the 

                                                           
11 Indeterminate Sentence. Encyclopædia Britannica. (July 20, 1998). Retrieved December 11, 2016 from 

https://www.britannica.com/topic/indeterminate-sentence 
12 Determinate Sentence. (n.d.) West's Encyclopedia of American Law, edition 2. (2008). Retrieved 

December 11 2016 from http://legal-dictionary.thefreedictionary.com/Determinate+Sentence 
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rehabilitative perspective. The phrase “25 to life” may be familiar for a 

reason. Per the U.S. Department of Justice’s Office of Justice Programs,  

Thirty years ago…Every State, the Federal Government, and the 

District of Columbia had an indeterminate sentencing system in 

which legislatures set maximum authorized sentences (and 

occasionally, but seldom, minimum sentences); judges chose among 

imprisonment, probation, and fines and set maximum sentences; 

corrections officials had broad powers over good time and furloughs; 

parole boards set release dates; and virtually all these decisions were 

immune from review by appellate courts. The details varied, but the 

broad outlines were everywhere the same. (Tonry, 1999) 

Note the important role that indeterminate sentencing plays in the 

infrastructure of a rehabilitative system. By granting judges “virtually 

unlimited sentencing discretion” (Bernick and Larkin, 2014) and allowing the 

penal system to be flexible with how that sentence was carried out, the 

American criminal justice system had a greater emphasis on rehabilitation 

rather than retribution during the earlier half of the 20th century. 

This, however, would change as the Tough-on-Crime Era took hold 

around the late 70s to early 80s. The Cato Institute credits the formation of 

this era to “an unholy alliance of big-business-hating liberals and tough-on-

crime conservatives…to demonstrate seriousness about the social problem of 

the month.” (Healy, 2009). With legislators across the spectrum creating 

criminal sanctions to enforce their pet project, the number of crimes on the 

books drastically increased. This transformation of the criminal justice 

system was so significant that: 

There are now more than 4,000 federal crimes, spread out 

through some 27,000 pages of the U.S. Code. Some years ago, 

analysts at the Congressional Research Service tried to count the 

number of separate offenses on the books, and gave up, lacking the 

resources to get the job done. If teams of legal researchers can’t 

make sense of the federal criminal code, obviously, ordinary 

citizens don’t stand a chance. (Ibid.).  
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Two significant criminal sanctions created in this period were against 

drugs and violent crime. Both policy moves align with the premise that 

societal ills (drug use and violence in this case), traditionally criminal or not, 

are best solved with punishment rather than rehabilitation of those ills. This 

shift of focus was accompanied by a shift in methodology, namely in the 

form of determinate sentencing. The Anti-Drug Abuse Act of 1986 is an 

example of this, with even the smallest excess measurements of drugs limits 

triggering harsh sentences (Bernick and Larkin, 2014).13 Similar measures 

were employed to put violent repeat offenders behind bars with the Armed 

Career Criminal Act of 1984 (Ibid.).14 For better or for worse, the use of 

determinate sentencing drastically increased the number of incarcerated 

offenders. Unfortunately, the previously rehabilitative system which 

frequently practiced early release and parole was not equipped to deal with 

the sudden influx of offenders; as a result, Congress set up funding for 

strapped state penal systems to expand with the Violent Crime Control and 

Law Enforcement Act of 1994 (Ditton and Wilson, 1999). Based on the 

progression of history, it is a reasonable argument that increasingly punitive 

criminal law led to greater rates of incarceration and an expansion of the 

criminal justice system nationwide.  

                                                           
13 “While someone with 0.9 gram of LSD might not spend much time incarcerated, another fraction of a 

gram will result in five years behind bars.”; “In fact, it is easy to find examples of unduly harsh mandatory 

minimums for drug offenses. A financially desperate single mother of four with no criminal history was 

paid $100 by a complete stranger to mail a package that, unbeknownst to her, contained 232 grams of crack 

cocaine. For that act alone, she received a sentence of 10 years in prison even though the sentencing judge 

felt that this punishment was completely unjust and irrational.” 
14 “For example, Congress enacted the Armed Career Criminal Act in 1984 as part of the same law that 

included the Sentencing Reform Act of 1984.The Armed Career Criminal Act demands that a district court 

sentence to a minimum 15-year term of imprisonment anyone who is convicted of being a felon in 

possession of a firearm if he has three prior convictions for “a violent felony or a serious drug offense.” 

Two years later, concerned by the emergence of a new form of cocaine colloquially known as “crack,” 

Congress passed the Anti-Drug Abuse Act of 1986, which imposes mandatory minimum terms of 

imprisonment for violations of the federal controlled substances laws.” 
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REHABILITATION: PHILOSOPHY AND VALUES 

QUESTION #1: WHAT IS REHABILITATION AND THE BURDEN OF THE 

AFFIRMATIVE POSITION? 

Rehabilitation: “The process of seeking to improve a criminal’s character 

and outlook so that he or she can function in society without committing 

other crimes.”15 Black’s Law Dictionary 8th ed.  

 The above definition is a good starting point, but does not even begin 

to cover the vast array of programs and interventions which can be used for 

rehabilitation. However, Oxford Bibliographies provides an excellent 

overview:16 

Rehabilitation is a central goal of the correctional system. This goal 

rests on the assumption that individuals can be treated and can return 

to a crime free lifestyle… Rehabilitation includes a broad array of 

programs including mental health, substance abuse, and 

educational services. In addition, specialty programs have been 

developed for women, sex offenders, and parolees. 

Rehabilitation has also been introduced in the court system. 

(Huebner, Oxford Bibliographies).  

The affirmative case rests not on the proposition that rehabilitation is 

good, but that it is better than retribution. This requires the affirmative to 

prove the faults of retribution and the merits of rehabilitation in the same 

context. For the resolution to be true, rehabilitation must have a 

comparative advantage. This claim will be demonstrated through a simple 

show of problems (caused by retribution) and a corresponding solution 

(rehabilitation).  

Problem #1: A focus on retribution breeds violence.  

It’s important to acknowledge the penal system’s tendency towards 

escalating levels of violence. To start, prisons are notoriously violent places. 
                                                           
15 Black’s Law Dictionary,8th ed., s.v. “rehabilitation,” (Eagan, Minnesota: Thomson West, 2004), 113.  

 
16 For a goldmine of peer-reviewed evidence about rehabilitation in the criminal justice system, please 

consult the Oxford Bibliography entry on rehabilitation at: 

http://www.oxfordbibliographies.com/view/document/obo-9780195396607/obo-9780195396607-0046.xml  
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This reality is so inescapable that children’s television programs will 

incorporate jokes such as, “A guy like me won’t last a day in prison.”  

Evidence of this violence is far from anecdotal, as proved by Wolff et al. for 

Criminal Justice and Behavior:  

 Violence is a pervasive feature of prison life…. It is not surprising 

that violence is the leading by-product of prisons because hundreds or 

thousands of people with antisocial tendencies or behavior are 

aggregated and confined in close and frequently overcrowded quarters 

characterized by material and social deprivation…. environments 

such as these would bring out the worst in human nature. (Wolff 

et al., 588).  

It is not only the deeply troubled offenders who contribute to this 

culture of violence. There is also an epidemic of inmate abuse by prison 

officials. NPR’s All Things Considered quoted U.S. Attorney for the Southern 

District of New York Preet Bharara describing this problem as reaching 

“crisis proportions in New York state”; the segment additionally noted that 

the issue is prevalent nationwide (Mann, NPR). Offenses featured here 

included failure to give critical medical attention, a cracked skull (among 

other serious injuries), and ripping dreadlocks from a prisoner’s head as 

souvenirs (Ibid.). While some of this behavior may be instigated by the 

prisoners, abuse of authority also is to blame. Per Michael Mushlin, co-chair 

at the American Bar Association and teacher at Pace Law School, “These 

prisons can be dark places. When you have a lack of oversight, as we do 

basically throughout this country, inevitably horrible things are going 

to happen.” (ibid.). Retribution’s role in this problem is outlined below: 

A: Retribution and Violence Against Prisoners 

“Power tends to corrupt, and absolute power corrupts absolutely. Great men 

are almost always bad men.” (Lord John Dalberg-Acton, Letter to Bishop 

Mandell Creighton)  

 Everyone loves to hate a bad guy, from Disney villains to serial killers. 

Functional humans seem to have an innate sense of right and wrong, the 
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feeling that the wicked deserve to pay.17 This desire to punish is known as 

retributive hatred (Murphy & Hampton 1988: ch. 3). There is nothing wrong 

with this emotion on its face. The problem comes when retribution is valued 

above rehabilitation. Productively harnessing anger to hand out just 

punishment? No problem. Placing that rage at the pinnacle of a values 

system? That is when things take a more sinister turn.  

 This core argument for the affirmative can be illustrated by the 

following series of psychological experiments on authority and punishment. 

First, consider the Milgram Experiment, conducted by Yale psychologist 

Stanley Milgram. In the aftermath of Nazi Germany, Milgram was curious 

about how far regular people would go when instructed to hurt another 

person by an authority figure.18 The study he conducted found that most 

people are potentially capable of abusing a helpless person: 

According to Milgram’s experiments, 65 percent of his 

volunteers, described as “teachers,” were willing (sometimes 

reluctantly) to press a button that delivered shocks up to 450 volts to 

an unseen person, a “learner” in another room. Although pleas from the 

unknown person could be heard, including mentions of a heart 

condition, Milgram’s study said his volunteers continued to shock the 

“learner” when ordered to do so. At no point, however, did someone 

truly experience an electric shock. (Barajas, 2016).   

The teachers in Milgram’s experiment did not see the learners as 

criminals. They were harming an innocent person because they were told so 

and because they could do so without consequences.  If an otherwise normal 

person succumbs to cruelty simply because an authority figure tells them to, 

how much easier will be to exploit and abuse people who “had it coming?”  

                                                           
17 In Christian theology, this phenomenon is called general revelation. “For what can be known about God 

is plain to them, because God has shown it to them. For his invisible attributes, namely, his eternal power 

and divine nature, have been clearly perceived, ever since the creation of the world, in the things that have 

been made. So they are without excuse. For although they knew God, they did not honor him as God or 

give thanks to him, but they became futile in their thinking, and their foolish hearts were darkened.” 

(Romans 1:19-21 ESV) 
18 A similar study involving California high schoolers and fascism was conducting in 1967 during the Third 

Wave Experiment. The events in the experiment further supported the argument that most people are 

susceptible to cruelty while conforming to fascist authority and serve as the basis for the award-winning 

1981 novel The Wave and the 2008 German feature film Die Welle.  
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This question was answered powerfully in the famous Stanford Prison 

Experiment19, a 1971 experiment testing the relationship between authority 

and abuse by prison officials. This experiment was carefully constructed to 

simulate a real prison environment as closely as possible and enlisted the 

consulting services of former inmates and correctional workers (Stanford 

Prison Experiment). In the experiment, male college students enlisted to 

serve as “prisoners” and “guards,” labels assigned by a flip of the coin. 

Within only six days, the experiment had to be shut down early: “At this 

point it became clear that we had to end the study. We had created an 

overwhelmingly powerful situation -- a situation in which prisoners 

were withdrawing and behaving in pathological ways, and in which 

some of the guards were behaving sadistically.” (Ibid.).  

The head of the experiment, psychology professor Philip Zimbardo, 

describes a point in the experiment where the research team and the guards 

had been misled by a rumor of a break-in by a former prisoner to free the 

others. A great deal of effort had been wasted, and the authority figures (and 

even the research team) in the experiment were chomping at the bit to 

make the prisoners pay for the trouble they had caused: 

How did we react to this mess? With considerable frustration and 

feelings of dissonance over the effort we had put in to no avail. 

Someone was going to pay for this. The guards again escalated 

very noticeably their level of harassment, increasing the 

humiliation they made the prisoners suffer, forcing them to do 

menial, repetitive work such as cleaning out toilet bowls with 

their bare hands. The guards had prisoners do push-ups, jumping 

jacks, whatever the guards could think up, and they increased the 

length of the counts to several hours each. (Ibid.).  

Notice the thinking that even the research team had succumbed to 

(“Someone was going to pay for this.”). This is what punishment run amok 

looks like. Prisoners in the experiment suffered under the stigma of being a 

convict and were humiliated and dehumanized while the guards were given 

the power and lack of accountability typical with prison practices during the 

                                                           
19 A detailed description of the experiment can be accessed for free at the official Stanford Prison 

Experiment website: http://www.prisonexp.org/the-story/.  



PAGE 21 

“Tough on Crime” era. When a criminal justice system is laser-focused on 

the philosophy of making the guilty suffer, when payback is the paramount 

value, prisons can become incubators for abuse.  

B: Retribution and Violence Among Prisoners  

Prison personnel are not the only ones who develop violent behavior 

because of a system which emphasizes retribution. Prisoners, often 

struggling with maladaptive behavior to begin with, watch and learn from a 

system which demands repayment and punishment. It is estimated that 

slightly over 1 in 5 prisoners will be assaulted by another prisoner 

within a 6-month period alone (Wolff et al., 593). With such a pervasive 

culture of violence even amongst the supposedly subdued offenders, it is 

important to understand how inmate-on-inmate violence develops and what 

philosophy aids its growth.  

The simplest explanation is that offenders are naturally violent 

people. But that does not account for such a high rate of prison violence. 

The Federal Bureau of Prisons reports that prisoners arrested for violent 

crimes (Homicide, Aggravated Assault, Kidnapping Offenses, Sex Offenses, 

Weapons, Explosives, Arson) only make up 28.4% of inmates nationwide, 

meaning that over 7 in 10 were not necessarily violent to begin with 

(BOP, October 2016). Psychological research suggests that prisoners may 

also learn from watching the behavior of guards. Consider the innovative 

Bobo Doll Experiment, led by Stanford psychologist Albert Bandura. In this 

study, “a team of researchers…physically and verbally abused an inflatable 

doll in front of preschool-age children, which led the children to later 

mimic the behaviour of the adults by attacking the doll in the same 

fashion.” (Encyclopedia Britannica, “Bobo doll experiment”). While adult 

offenders are more self-aware than preschoolers, this experiment still makes 

a strong statement about how human beings learn by watching each other. 

Those in authority are supposed to set the example for proper behavior, 

especially in a tightly controlled environment like the military, school, or 

prison. Arguably, violent misbehavior by the authority figure 

communicates that violence is acceptable.  
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Henderson and Hewstone at the Journal of Consulting and Clinical 

Psychology explain how prisoners who engage in aggressive behavior think 

in retributive terms:    

 First, offenders' explanations for their violent behavior were more 

external (i.e., to victim and situational loci) than internal….attributors 

see victims as deserving of their fate….justifications were used so 

frequently to explain violent behavior because this often involves 

aggressive exchange between victim and offender, thus suggesting an 

appeal to norms of self-defence. (Henderson and Hewstone, 792).  

Thus, whether by example or by their own volition, aggressor inmates 

often justify their violence with retribution (“The other guy had it coming,” 

“I was only giving him what he deserved”). This kind of every-man-for-

himself way of thinking mirrors philosopher Thomas Hobbes’s concept of 

anarchy.20 Except in anarchy, all men are fundamentally equal and, in a 

sense, free. Paradoxically, prison has the worst of both worlds: the 

oppression of authoritarianism and all the danger of anarchy. The American 

Psychological Association, stressing the importance of rehabilitation over a 

tough-on-crime approach, noted how even “psychologically healthy 

individuals could become sadistic or depressed when placed in a 

prison-like environment.” (Benson, 46).  

Writing in the New York Times, James Gilligan (professor of 

psychology and New York University adjunct professor of law) eloquently 

summed up how retribution promotes violence in the criminal justice 

system and why there is a need for rehabilitation:  

We would need to begin by recognizing the difference between 

punishment and restraint. When people are dangerous to themselves or 

others, we restrain them – whether they are children or adults. But that 

is altogether different from gratuitously inflicting pain on them 

for the sake of revenge or to “teach them a lesson” – for the only 

lesson learned is to inflict pain on others. People learn by example: 

Generations of research has shown that the more severely children are 

                                                           
20 Hobbes famously described this state of nature as “solitary, poore, nasty, brutish, and short” (Hobbes, 

Leviathan). 
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punished, the more violent they become, as children and as adults. The 

same is true of adults, especially those in prison. So the only rational 

purpose for a prison is to restrain those who are violent from 

inflicting harm on themselves or others, while we help them to 

change their behavior from that pattern to one that is nonviolent 

and even constructive, so that they can return to the community. 

(Gilligan, 2012).  

Problem #2: Retributive environments set released offenders up for failure  

Not only is prison violence poor preparation for the real world, but 

the criminal justice system also fails to take precautions to ensure that 

offenders can reenter society without becoming a danger to themselves or 

others. Andrew Cohen, writing for the Brennan Center for Justice, cites a 

2014 Pew Center report stating that the criminal justice system releases over 

1 in 5 incarcerated offenders without supervising or supporting them 

(Cohen, 2014). This is a problem far worse than simply not teaching 

offenders good habits before they are released. This is a system which breeds 

violence and sadism in a misguided attempt to teach inmates a lesson and 

then unleashes them upon an unsuspecting public. American prisons hold 

over 2 million inmates (Gudrais, 2013). Below are some of the ways that a 

retributive criminal justice system sets released offenders up for failure in 

the real world. 

The first way retribution can ruin offender reentry is with the 

counter-productive stigma of a criminal record. In Nathaniel Hawthorne’s 

1850 novel The Scarlet Letter, protagonist Hester Prynn is forced to wear a 

scarlet “A” on her chest, which stands for her crime of adultery. Throughout 

the book, Hester is shunned by her Puritan community as atonement for her 

sin and must work uphill against society to become a better person. For 

released offenders, leaving prison with the label of felon works in much the 

same way. In many states, felons may not vote. Many job applications and 

apartment leases inquire whether the applicant has a felony, which excludes 

released offenders from a legitimate way to make money or find a home of 

their own. As with Hester Prynn, they are unable to function in the law-

abiding community. Harvard Magazine explains the heavy toll of a criminal 

stigma: “Prison time strains relationships with partners and children, and the 
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men often live separately after their release. They may move frequently, 

sleeping on the couches of friends and relatives or even becoming 

homeless as difficulty in finding employment begets financial trouble.” 

(Gudrais, 2013). The affirmative may easily argue that if retribution is 

supposed to steer people away from crime, it is doing a very poor job.  

Not only are ex-cons at a loss about how to properly behave, but their 

time in prison has created and reinforced behavior which the outside world 

will not accept. Living in the real world requires resourcefulness and 

adaptive thinking. Yet prison must be a regulated environment. It is 

inherently institutional. And so, prisoners learn to do as they are told. In 

contrast, society is complicated and free, not controlled by some central 

authority. Most people have the right to come and go as they please and to 

make decisions for themselves. But prisoners have no such luxury and must 

internalize submissive behavior as habit. Dr. Marieke Liem, Assistant 

Professor of Criminology and the Marie Curie Research Fellow at Leiden 

University, succinctly pinpoints the issue, “Adaptive behavior in prison is 

maladaptive behavior outside” (qtd. in ibid.).  

This failure of the penal system has created disastrous consequences: 

“hundreds of thousands of people (mostly men) are released from U.S. prisons 

each year to try to make a go of it in a world where they have failed before—

with the added disadvantage of a prison record. More than two-thirds will 

be rearrested within three years; half will go back in prison.” (Gudrais, 

2013). Prison has become a revolving door. The offender and society both 

needlessly suffer. And so, who does retribution really benefit? Cohen argues 

that continuing the current focus on retribution is impractical and harmful.  

 What this means is that our prisons are heaping failure upon failure — 

and in so doing naturally making a dangerous situation worse. Not only 

are we incarcerating people for too long we also then are failing to 

prepare these inmates for a safe and productive reentry into society when 

we do finally consent to release them. It’s a waste of time, literally, to 

shun rehabilitative programs and policies that might aid these 

inmates upon reentry in favor of the harsh retributive policies 

that have swallowed up prison budgets in one jurisdiction after 

another. (Cohen, 2014).  
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Solution: Rehabilitation lowers recidivism, therefore promotes public safety 

and saves taxpayer money.  

The primary benefit of rehabilitation comes from its core mission: to 

transform the character of criminals, retraining them when necessary and 

employing alternative solutions for those who do not. Rehabilitated 

character aims for lowered recidivism and therefore a safer society. These 

claims are practical. Therefore, they require some good, old-fashioned 

empirical evidence to verify.  

In 2009, Vanderbilt research professor Mark Lipsey evaluated over 

500 studies on the efficacy of various criminal interventions over a period of 

nearly five decades (Lipsey, 2009, qtd. in Clark, 2010). Looking at seven 

categories of interventions, the following results emerged:  

When he combined and compared the effects of these interventions, he 

found that those based on punishment and deterrence appeared to 

increase criminal recidivism. On the other hand, therapeutic 

approaches based on counseling, skill building and multiple 

services had the greatest impact in reducing further criminal 

behavior. 

This success may be owed to the fact that rehabilitation attempts to 

go to the root of the problem, addressing the cause of behavior rather than 

simply fighting crime on the surface. Gillian, citing his past academic work 

with violence studies specialist Dr. Bandy Lee, points out that in some 

locations rehabilitation eliminated jail violence and reduced offender 

recidivism by 83% (Gilligan, 2012). These kinds of benefits have the 

potential to drastically increase public safety while decreasing violent 

methods of punishment. Rehabilitation has even found high profile 

advocates in recent years. For example, Senator Rand Paul of Kentucky 

argues that rehabilitation is a good option for young drug offenders who 

deserve a second chance (PBS Newshour, 2014). Pat Nolan, director of the 

Center for Criminal Justice Reform at the American Conservative Union 

Foundation, points out the need for rehabilitation in context of how 

retribution can spiral out of control: “I think we have overincarcerated. 

We need prisons. There are people that are very dangerous and need to be 

separated from the population. But you can overuse a good thing. And I 
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think we have incarcerated a lot of people that we’re not afraid of, 

we’re just mad at, and other ways to punish them.” (Ibid.). 

Gilligan points out the benefits passed on to the taxpayer from 

emphasizing rehabilitative policy in the criminal justice system. He writes, 

“In addition to enhancing public safety, this program saved the taxpayers 

$4 for every $1 spent on it, since the lower reincarceration rate saved roughly 

$30,000 a year per person. The only mystery is: Why is this program not being 

adopted by every jail and prison in the country? Why are taxpayers not 

demanding that this be done?” (Gilligan, 2012). While money certainly 

does not supersede ethics, fiscal responsibility is a value worth considering 

in a time when the United States faces a mounting national debt.21 

However, as with all empirical evidence, there is always another side 

to the story. David J. Farabee, writing for the Washington Post in 2006, 

predicted that rehabilitation would gain traction as the result of political 

pressure:   

If history is any indication, state and federal correctional systems 

will be pressured to emphasize rehabilitation over justice, the 

former being an umbrella term that includes everything from 

psychodrama, social skills training and art therapy to college coursework 

and drug abuse treatment. Some psychologists have pointed to a series 

of large treatment initiatives in the United States over the past few years 

as evidence that the "pendulum" is swinging from punishment to 

treatment. These initiatives include California's Proposition 36, under 

which adults convicted of nonviolent drug possession offenses can 

choose community drug treatment in lieu of incarceration, and even the 

eventual decision by Gen. Barry McCaffrey, when he was the White 

House anti-drug czar, to de-emphasize interdiction of drugs in favor of 

treatment. (Farabee, 2006).  

Almost a decade later, Dr. David B. Muhlhausen with the Heritage 

Foundation noted that this push for rehabilitation did not properly live up 

                                                           
21 As a matter of fact, the author witnessed the 2nd place policy team use it as a value—a true rarity-- 
in their case at the 2011 NCFCA Nationals! 
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to the hype, with many findings being biased. Ultimately, he believed that 

the data was inconclusive: 

To date, we do not know enough about what works in helping 

former inmates safely and successfully reintegrate into society. In 

fact, the scientifically rigorous evaluations of prisoner reentry programs 

that use random assignment—the gold standard of evaluation designs—

have found, at best, mixed evidence of success... (Muhlhausen, 2015).  

And so, it is important for the affirmative debater to approach this 

subject with caution and academic integrity. Proving source credibility will 

be helpful in deflecting attempts by the negative to undermine the 

resolution. The affirmative debater should be adequately prepared when 

confronted with a study contradicting their own evidence. While evidence 

should never be the end-all-be-all in a LD round, rehabilitation is valued for 

what it aims to do. Therefore, establishing that it works will be important, 

even if philosophy takes center stage during the round.  

QUESTION #2: WHAT VALUES AND ETHICS STEM FROM 

REHABILITATION? 

 As discussed earlier, rehabilitation focuses on recovery more than the 

question of what punishment the offender deserves. And so, there may be 

times when the affirmative debater argues that rehabilitation is justified, not 

based on its “fairness,” but based on the benefits it yields for society. 

Arguing that a practice is justified because of its consequences is known as 

consequentialism. Stanford Encyclopedia of Philosophy explains that this 

system of ethics, “denies that moral rightness depends directly on 

anything other than consequences” (SEP, “Consequentialism”). A more 

common reiteration of this is the phrase that the ends justify the means. 

When this approach is taken, rehabilitation is being used as a ladder 

criterion, a way of reaching something valuable. This may prove challenging 

to sell to judges who use a black and white system of ethics, also known as 

deontological ethics.22 For this reason, it might be safer to build a case 

arguing that rehabilitation is inherently valuable. With this approach, the 

                                                           
22 SEP defines deontological ethics as a philosophy that holds, “some choices cannot be justified by their 

effects—that no matter how morally good their consequences, some choices are morally forbidden.” 

(SEP, “Deontological Ethics”). 
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affirmative case can present a value and argue that rehabilitation is the 

standard for when that value has been achieved, a measuring stick criterion.  

Below is a list of values which take these options into consideration. 

The goal of exploring these values is not only to help build a more powerful 

affirmative case, but to provide a well-rounded understanding of the various 

arguments which may inevitably be tossed back and forth in a round.  

VALUES 

Human Rights  

Human Rights: “Rights and freedom to which every human being is entitled. 

Protection against breaches of these rights committed by a state ...” (Law and 

Martin, Oxford University Press).   

At first, Human Rights may seem like a difficult value to define. After 

all, the above definition is admittedly vague, and conservative and liberal 

sources tend to sharply disagree. However, a reasonable definition can be 

reached if the debater works their way logically through the basic elements 

of the general definition to a more precise one. To begin with, a human right 

is universal to all human beings, something that a person is entitled to by 

sheer merit of being human. These rights are primary rights, such as the 

right to liberty (so long as it does not hurt another human being; this falls 

under negative rights). Frederic Bastiat, in The Law, explains what these 

primary, negative rights are:  

“Life, faculties, production – in other words, individuality, liberty, 

property -this is man. And in spite of the cunning of artful political 

leaders, these three gifts from God precede all human legislation, and are 

superior to it.” (Bastiat, 9).   

Many classically liberal thinkers condense this description to three 

primary rights— Life, Liberty, and Property. However, Human Rights also 

include protection against violation of these primary rights (such as the 

right to a fair trial and due process of law, a secondary right, which protects 

the primary right of liberty). And so, despite appearances, Human Rights 

can have a usable working definition for the round.   
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 When defending the resolution, the affirmative debater needs to 

focus on a secondary human right. Specifically, they should focus on the 

right of protection against cruel and unusual punishment. This right is 

outlined in the 8th Amendment of the United States Constitution: “Excessive 

bail shall not be required, nor excessive fines imposed, nor cruel and unusual 

punishments inflicted.” (Legal Information Institute). 

At first, it may seem that protection against cruel and unusual 

punishment can be provided by retribution (given that it calls for 

proportional punishment). But the punishment proportional to the action 

may not always be the just punishment. For instance, the death penalty is 

often justified for those who kill with the argument of a life for a life. The 

problem is that this only accounts for what the crime was, not who 

committed it, why, and what would make them at risk for committing it 

again. Offenders are seen for the crime they committed instead of their 

identity as a human being. And that is precisely what puts the criminal 

justice system at risk for cruel and unusual punishment. 

 As referenced above, an excellent case study is the death penalty. Bear 

in mind, this discussion is not about whether the death penalty is justified, 

but whether it should be applied to all who take an innocent life. The 

Economist gives several harrowing examples of what how blind desire to 

take an eye for an eye can harm the criminal justice system. The first 

example given is that of Arthur Ray Jenkins, a two-time murder put to death 

by lethal injection in the late 1990s. On its face, Jenkins’ sentence may seem 

fair. Perhaps, for someone who ends two innocent lives, the lethal injection 

is not enough. But, context is critical. Jenkins was a longtime victim of abuse 

who had been on anti-psychotic drugs since his early teens. After spending 

time in jail, he was released into the general population with no supervision 

or medication to aid his transition. A criminal justice system with an 

emphasis on retribution looks at Jenkins’ case and still demands the death 

penalty. A system which emphasizes rehabilitation sees Jenkins as a human 

being first and takes into consideration the circumstances which drove him 

to commit the crime (Economist, 1999).  

 The second example given in the Economist helps illustrate why cases 

like Jenkins’ exist. Even though state governors are endowed with the power 
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to pardon offenders and save them from execution, there is an immense 

political pressure to support the use of the death penalty. The Economist 

attributes this to America’s “deeply democratic” society, in which directly 

elected officials must appease the electorate’s “appetite for retribution.” 

(Ibid.). Then-governor Bill Clinton to allowed the execution of a brain 

damaged man in 1992 to keep up his tough-on-crime image during the 

Democratic primary for president (Ibid.). This man, Rickey Ray Rector, was, 

in the words of his lawyer, “a zombie,” and “his execution would be 

remembered as a disgrace to the state.” (Kaplan, 2015). The case study of the 

death penalty poses a question the affirmative debater can apply in a variety 

of examples: who does it help to value payback over people? When 

presented with an opportunity for mercy and reconciliation, a retributive 

system choses punishment, even for those who no longer understand the 

meaning of their past actions or could easily be restored to a perfectly law 

abiding life with a few minor interventions (such as anti-psychotic 

medication). That inflexible approach is precisely the weakness in the 

negative position that the affirmative must exploit straight out of gate.  

 

Anti-Value of Wrath  

Wrath: “1:  strong vengeful anger or indignation, 2: retributory 

punishment for an offense or a crime :  divine chastisement.” (Merriam-

Webster Online Dictionary) 

In Lincoln-Douglas debate, the debaters typically present the judge 

with a choice between values, desirable ideals to strive toward. But what 

would happen if a debater turned expectations on their head and instead 

ran a case based on an anti-value?23 In debate theory, an anti-value is what 

you might expect—the exact opposite of a value, a concept or state which 

should be avoided at all costs. A common defense against anti-values is that 

striving for something good is always more important than avoiding 

something bad. While this argument may sound convincing and pithy, it 

does not hold up under examination. For instance, it is fair to say that 

                                                           
23 The author was first introduced to this concept at a Training Minds debate camp in Florida in 2010. 
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avoiding Slavery is more important than achieving Prosperity (at least, the 

13th Amendment would hold this position).  

In this case, the anti-value up for discussion is Wrath. As something 

to avoid, Wrath might just top the list. To start, it is included in the list of 

Seven Deadly Sins. As far as the Christian faith is concerned, it is only 

justified when attributed to God himself.24 In terms of psychology and 

criminal justice, Wrath has harmful implications. Recall from an earlier 

section the Stanford Prison Experiment, which dealt with authority and 

sadism in the prison system. In a system focused on punishment and 

payback, being a prisoner carries a heavy stigma. In Zimbardo’s famous 

experiment, this stigma led to what was described as “an overwhelmingly 

powerful situation -- a situation in which prisoners were withdrawing 

and behaving in pathological ways, and in which some of the guards 

were behaving sadistically.” (Stanford Prison Experiment).  

So then, if an emphasis on retribution leads to Wrath and therefore 

abuse, what is the alternative? The answer is a more balanced system which 

keeps punishment in proper perspective. John Locke, in Second Treatise of 

Government, presents a metric for punishment, which states that mankind, 

“may restrain, or where it is necessary, destroy things noxious to them, and 

so may bring such evil on any one, who hath transgressed that law, as may 

make him repent the doing of it, and thereby deter him, and by his 

example others, from doing the like mischief.” (Locke, Second Treatise 

of Government, Chapter II: on the State of Nature). Note that while 

punishment is meant to destroy evil and restrain the offender, the degree to 

which it is inflicted depends on the goal of repentance, deterrence, and 

setting a good example. These three goals mesh well with the policy of 

rehabilitating the criminal character. In other words, valuing rehabilitation 

higher than retribution in criminal justice systems is not about eliminating 

                                                           
24 “Repay no one evil for evil, but give thought to do what is honorable in the sight of all. If possible, so far 

as it depends on you, live peaceably with all. Beloved, never avenge yourselves, but leave it to the wrath 

of God, for it is written, “Vengeance is mine, I will repay, says the Lord.” To the contrary, “if your 

enemy is hungry, feed him; if he is thirsty, give him something to drink; for by so doing you will heap 

burning coals on his head.” Do not be overcome by evil, but overcome evil with good.” (Romans 12:17-21 

ESV) 



PAGE 32 

all punishment and letting criminals live the easy life; it is about a basing 

criminal justice on something other than wrathful vengeance.  

Public Safety  

Safety: “The condition of being protected from or unlikely to cause danger, 

risk, or injury…” 

Public: “Of or concerning the people as a whole.” 

(Oxford English Dictionaries) 

 To understand why Public Safety is one of the most important values 

in criminal justice, the affirmative debater needs to study the origins and 

purpose of civil government. According to philosopher John Locke, 

government is formed as a social contract between the people and those in 

power who pledge to protect them. He wrote, “The only way whereby any 

one divests himself of his natural liberty, and puts on the bonds of civil 

society, is by agreeing with other men to join and unite into a community for 

their comfortable, safe, and peaceable living one amongst another, in a secure 

enjoyment of their properties, and a greater security against any, that are not 

of it.” (Locke, Second Treatise, Chapter VIII: Of the Beginning of Political 

Societies). In other words, the unspoken agreement among reasonable 

people in civil society is that all people restrain themselves by following the 

law so that they may therefore live in a safe state to enjoy their freedoms. 

French political philosopher Frederic Bastiat echoed this sentiment in his 

treatise, The Law: “Life, liberty, and property do not exist because men have 

made laws. On the contrary, it was the fact that life, liberty, and property 

existed beforehand that caused men to make laws in the first place.” (Bastiat, 

9). Public Safety might just be the most important intrinsic value linked to 

rehabilitation because it is the underlying mandate which justifies the 

existence of government.  

 The major drawback of running this value is the burden that it places 

on the affirmative debater. While Public Safety is intrinsically valuable, it 

requires rehabilitation to be used as a ladder criterion, a means of reaching 

the value. Because the affirmative is arguing that rehabilitation aids public 

safety, the burden of proof is on them to prove this point. And in this 

context, there is little use for philosophical arguments. The best way to sway 
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the judge will be with hard evidence25 on rehabilitation’s reduction of crime. 

This approach closely resembles the policy-debate approach to building a 

case. It is unorthodox, and therefore is high-risk, high-reward. On the one 

hand, the debater who uses this approach may appeal to the judge 

(particularly lay-judges) with a straightforward, practical perspective in a 

league full of ivory tower philosophers. On the other hand, this case and 

others like it are only as good as the evidence linking rehabilitation to the 

proposed value. Thus, research is key.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
25 To get started in this vein of research, please reference the section on reduction of recidivism above. 
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RETRIBUTION: PHILOSOPHY AND VALUES 

QUESTION #1: WHAT IS THE RETRIBUTIVE THEORY OF PUNISHMENT?  

Retributivism: “The legal theory by which criminal punishment is justified, as 

long as the offender is morally accountable, regardless of whether deterrence 

or other good consequences would result.” (Black’s Law Dictionary, 8th ed.) 

The basic elements of Retributive Justice are as follows: 1) deserved, 

proportional punishment, 2) intrinsic moral worth of that 

punishment, 3) immorality of punishing the innocent or 

disproportional punishment for the guilty (SEP, “Retributive Justice”). 

Each of these elements will be addressed below: 

Desert of proportional punishment 

The first and most important element of Retributive Justice is desert, 

the idea that punishment is designed to give a criminal his due. American 

political theorist and prominent conservative thinker Russel Kirk explains: 

 Just now a little about the classical idea of justice. The classical 

definition, which comes to us through Plato, Aristotle, Saint Ambrose, 

and Saint Augustine of Hippo, is expressed in a single phrase: suum 

cuique, or “to each his own.” As this is put in Justinian's Corpus Juris 

Civilis, “Justice is a habit whereby a man renders to each one his 

due with constant and perpetual will.” Aristotle instructs us that the 

prevalence of injustice makes clear the meaning of justice. (Kirk, “The 

Meaning of Justice”).   

SEP notes, “There is a long tradition according to which justice is 

fundamentally a matter of receipt in accord with desert. There are passages in 

the writings of Aristotle, Leibniz, Mill, Sidgwick, Ross and others in which this 

idea seems to be present” (SEP, “Desert”). Thus, the ideas of desert and 

Retributive Justice are core pillars of classical justice.  

It is also in line with what many people naturally feel. Philosophers 

such as Michel Foucault and Friedrich Nietzsche argue that there is a deeply 

rooted desire in human nature to punish (Stanford, “Punishment”). 

Nietzsche writes in On the Genealogy of Morals: “To the degree that to 
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make someone suffer is pleasure in its highest form, and to the degree 

that the injured party received an extraordinary counter-pleasure in exchange 

for the injury and distress caused by the injury: to make someone suffer, – a 

true feast….” (Nietzsche, 42). Christ too referenced “an eye for an eye and a 

tooth for a tooth” as the everyman’s notion of justice, though he did not 

endorse it (Matthew 5:38-39 ESV).  

Recall from the Rehabilitation section the term retributive hatred, a 

reactive emotional belief that, even if an offender of a serious crime cannot 

reoffend, is no longer a burden to society, and maintains the illusion of 

being punished for the purposes of deterrence, he still deserves punishment 

anyway (Murphy & Hampton 1988: ch. 3). Admittedly, this desire can lead to 

cruelty. However, it is important to remember that Retributive Justice 

demands proportional punishment, not excess or cruelty. No doubt, this 

distinction will often have to be made in rounds throughout the season.  

Yet, justifying retribution on emotion alone is at best a weak 

argument. A more solid, philosophically-grounded argument comes from 

the idea that committing a wrong against another puts the offender in debt, 

either to the victim, society, or both.26 Nietzsche explains his perspective: 

 Throughout most of human history, punishment has not been meted out 

because the miscreant was held responsible for his act….but….by the 

idea that every injury has its equivalent which can be paid in 

compensation, if only through the pain of the person who injures. And 

where did this primeval, deeply-rooted and perhaps now ineradicable idea 

gain its power, this idea of an equivalence between injury and pain? I have 

already let it out: in the contractual relationship between creditor 

and debtor… (Nietzsche, 40). 

This idea of a crime creating a debt has historic grounding in the 

Germanic wergild or “man payment.” In ancient Germanic cultures, the idea 

of a creditor and a debtor was taken a literal extreme. Rather than prison or 

public flogging, the offender was required to pay compensation, in part to 
                                                           
26 Kant argues that following the law is the price of being protected by it. It then follows that, if a person 

has broken the law, they are in society’s debt for disregarding the ground rules of the society to their own 

advantage. “Now such right is founded…. upon the consciousness of the obligation of every individual 

according to the law…. Accordingly, then, where it is said that a creditor has a right to demand from a 

debtor the payment of his debt.” (Kant, The Science of Right).  
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the victim and in part to the king, who suffered a loss indirectly through the 

injury of his vassal (Encyclopedia Britannica, “Wergild”). It is important to 

understand this practice in context of ancient feudal society. In feudalism, 

the king holds right to the land and labor of his subjects as payment for 

defending them from outside threats. Any harm to a subject constitutes an 

attack on the resources of the entire society, whether that meant food or 

protection. Paying the king as a part of the wergild could be the forerunner 

to the proverbial debt to society. Hence, an offender under retributive theory 

deserves punishment as a way of paying back his debt to both the victim and 

society.  

 This deserved punishment pays off the offender’s “debt” and must be 

proportional.27 Locke, at several points in his Second Treatise of Government, 

references this requirement. In writing on the state of nature, he writes that, 

“Whoso sheddeth man's blood, by man shall his blood be shed”28 (Locke, 

Second Treatise, Chapter II). He writes that Cain, in Scripture, was so aware 

proportional punishment that he begged God for mercy, knowing his fate 

(Ibid; Genesis 4). This was the world’s first murder. Even with no precedent, 

Cain knew that punishment ought to be proportional.  

Intrinsic Worth  

“The penal law is a categorical imperative; and woe to him who creeps 

through the serpent-windings of utilitarianism…” (Immanuel Kant, The 

Science of Right).  

Recall that Black’s Law Dictionary defines retributivism as, “The legal 

theory by which criminal punishment is justified, as long as the offender is 

morally accountable, regardless of whether deterrence or other good 

consequences would result.” (Black’s Law Dictionary, 8th ed.). While other 

credible sources define this theory differently, utilizing terms like “revenge,” 

the former definition best identifies the underlying philosophy behind the 

                                                           
27 “In like manner, if a man of the highest rank has violently assaulted an innocent citizen of the lower 

orders, he may be condemned not only to apologize but to undergo a solitary and painful imprisonment, 

whereby, in addition to the discomfort endured, the vanity of the offender would be painfully affected, and 

the very shame of his position would constitute an adequate retaliation after the principle of ‘like with 

like.’” “This is manifest from the fact that it is only thus that a sentence can be pronounced over all 

criminals proportionate to their internal wickedness….” Immanuel Kant, The Science of Right.  
28 Though Locke does not enclose this portion of writing in quotation marks, he is quoting directly 
from the King James Bible, Genesis 9:6a.  
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Retributive Theory of Punishment. This theory, and therefore the negative 

position, operates primarily from a deontological (duty-based) system of 

ethics. In other words, criminal offenders ought to be punished for the 

crimes they commit because it is the right thing to do in and of itself. This 

concept will be briefly explained below, in two parts.  

Intrinsic versus Instrumental Values   

 The fact that intrinsic worth is a fundamental part of Retributive 

Justice is significant. It means that the negative case will most likely be 

constructed with an intrinsic value, rather than an instrumental value. For 

context, the official University of Vermont (UVM) debate webpage defines 

intrinsic values and instrumental values in Lincoln-Douglas debate as 

follows:  

Instrumental Values: These are values that can be used to get 

something else. In other words the value is an instrument which allows 

you to get some other things. Examples of these would include Progress 

(which allows leisure time), Freedom (Through which we can get 

dignity and/or self actualization), and Knowledge (which helps us get 

economic prosperity, and progress).  

Intrinsic Values: Something has intrinsic worth simply because of 

what it is and not necessarily what it will lead to or because of its 

acceptance. Some possible examples of intrinsic values would include 

beauty, artistic expression, and happiness. We value them because they 

are an important aspect of life. (UVM, “Types of Values”).  

Instrumental values may not be worth anything in and of themselves. 

They can be meaningless unless they can achieve the thing which they 

purport to bring about. This places the burden of proof on the debater and 

may end up requiring a copious amount of evidence. In contrast, an intrinsic 

value does not depend on some projected outcome. The debater is only 

obligated to defend the value itself. Even better, if said value is also what 

UVM calls a universal value, then it will likely be automatically recognized 

by the judge as good (UVM, “Types of Values”).  

The purpose of differentiating these two types of values is not just to 

educate on the details of debate theory (though knowing debate theory well 
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is a wonderful way to get a leg up on the competition). It also explains the 

greatest strength of the negative position. Retributive Justice is supposed to 

be good in and of itself. Thanks to retributive hatred, Retribution is 

universally appreciated, which means less work for the debater. It may be 

possible to use the judge’s inherent bias against the affirmative case. And 

yet, this discussion leaves a lingering question: what makes retribution 

inherently valuable?  

Deontological Ethics versus Consequentialist Ethics: Government’s Duty to 

Punish. 

“A deontological justification of punishment is likely to be a retributive 

justification.” (SEP, “Punishment”) 

 Debate can be boiled down to two simple elements, the claim and the 

warrant. The claim is the argument that you put forth. The warrant is the 

reason that argument is true. In the case of Retributive Justice, the argument 

is that it is intrinsically good to give a proportional punishment to deserving 

offenders. Without a warrant or reason for that argument, a debater could 

easily talk himself in circles. Worse yet, he could be accused of the fallacy of 

circular reasoning (claiming that an argument is true “because it is true”). 

But this need not be. There is a rational, strong warrant for the Retributive 

claim, and it is found in Deontological Ethics.   

SEP explains that deontological systems of ethics “hold that some 

choices cannot be justified by their effects—that no matter how 

morally good their consequences, some choices are morally forbidden.” 

(SEP, “Deontological Ethics”). In other words, the ends do not justify the 

means; a moral wrong is a moral wrong. And an ethical right is an ethical 

right, regardless of context. These ethics require the actor (in this case, the 

criminal justice system) to do its moral duty (punishment). If Deontological 

Ethics are black-and-white idealism, then consequentialism is the polar 

opposite: “It denies that moral rightness depends directly on anything other 

than consequences” (SEP, “Consequentialism”). This means that an action 

being wrong or right depends on the outcome, that the ends do justify the 

means. 
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To help illustrate how this applies to the resolution and Retributive 

Justice, consider the controversial issue of aversion therapy. When treating 

alcoholism, aversion therapy uses medication which interacts with alcohol 

to nauseate the patient whenever they drink. Over time, the patient learns 

to associate the object of his addiction (alcohol) with a negative stimuli 

(nausea). This psychological phenomenon of classical conditioning was 

discovered by Russian physiologist Ivan Pavlov in his famous experiments 

with dogs. In theory, it could be possible to utilize classical conditioning to 

“cure” criminality. While the debaters could dispute the efficacy of these 

treatments at length, this is the question that matters: if we could cure 

criminal behavior as a substitute for punishment, should we?29 A 

consequentialist would argue that we should because curing criminal 

behavior produces the most efficient and good outcome. In other words, the 

ends justify the means. For instance, the Australian & New Zealand Journal 

of Criminology poses the following query: 

The major ethical question which seems to be relevant is this: When we 

have reason to believe that only if aversion therapy is a 

component of a treatment programme will treatment be likely to 

curtail an offender's criminal behaviour, do we have the right to 

deny him that treatment? Particularly for those who may be sentenced 

to some form of preventive detention, it would seem that a small, finite 

amount of discomfort occasioned by aversive stimulation is preferable to 

indefinite, and possibly lifelong, confinement. (Wardlaw, 52).  

A deontologist will reply that punishment is not a placeholder for a 

cure. It is good on its own, and government has a duty to give each offender 

his due. Why does government have this duty to punish wrongdoers? Seeing 

as this is essentially the central question of this subject, let’s turn to some 

credible sources. First, let us consider the thoughts of English political 

philosopher Thomas Hobbes. In his 1651 political treatise, Leviathan, Hobbes 

                                                           
29 “What, then, is to be said of such a proposal as to keep a criminal alive who has been condemned to 

death, on his being given to understand that, if he agreed to certain dangerous experiments being performed 

upon him, he would be allowed to survive if he came happily through them? It is argued that physicians 

might thus obtain new information that would be of value to the commonweal. But a court of justice 

would repudiate with scorn any proposal of this kind if made to it by the medical faculty; for justice 

would cease to be justice, if it were bartered away for any consideration whatever.” Immanuel Kant, 

The Science of Right.  
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presumed that humanity naturally had a sin nature, and therefore he 

posited that in a state of nature (anarchy, no government) that life would be 

“solitary, poore, nasty, brutish, and short” (Hobbes, Leviathan). Several 

decades later in 1690, another English philosopher, John Locke, would 

publish his Second Treatise of Government. Unlike Hobbes, Locke believed 

that chaos in a state of nature would be restrained by the power of each man 

to enforce the Law of Nature (a transcendent law which forbid men to harm 

each other’s life, liberty, or property, unless in self-defense), but he does 

admit the following:  

….in the state of nature….self-love will make men partial to themselves 

and their friends: and on the other side, that ill nature, passion and 

revenge will carry them too far in punishing others; and….therefore God 

hath certainly appointed government to restrain the partiality and 

violence of men. I easily grant, that civil government is the proper remedy 

for the inconveniencies of the state of nature…. (Locke, Second Treatise). 

In other words, the fundamental purpose of government is to fairly 

and impartially mete out punishment for evil-doers with an objectivity 

which we could not maintain on our own. Bastiat reinforces this concept, 

“Life, liberty, and property do not exist because men have made laws. On the 

contrary, it was the fact that life, liberty, and property existed beforehand that 

caused men to make laws in the first place.” 30 (Bastiat, 9). Think about how 

this applies to the resolution. If government is not performing Retributive 

Justice, it arguably isn’t doing its most fundamental duty. Dr. Glenn R. 

Martin (a foundational influence to the School of Government curriculum 

and faculty at the author’s alma mater) sums up this subject excellently: 

“What is government? Government is a gift of God for the orderly procedure of 

man in a fallen world.” (Martin, 57).  

As demonstrated above, a Retributive approach is firmly rooted in the 

argument that a proportional punishment ought to be given, regardless of the 

consequences, because it is an inherent moral duty of government. In a round, 

brushing away the consequences of retribution may place the negative 

                                                           
30 As a side note, the author would like note that The Law is a relatively short work and can be found 

online, free of charge, as can Second Treatise and Leviathan. For the free version, please see the following 

link: https://admin.fee.org/files/doclib/20121116_thelaw.pdf.  
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debater in a tricky situation (unless, perhaps he or she chooses to run a 

balanced negative case31). Any argument grounded in Retributive Justice 

must produce a value strong enough to persuade the judge, despite any 

negative consequences linked to retribution by the affirmative speaker. This 

task may prove daunting if the negative speaker wavers, but presenting the 

negative case as the moral high ground and arousing the judge’s inner sense 

of retributive hatred will prove to be a strong and consistent approach.   

Immoral Punishment  

 So far, it may seem like Retributive Justice has been comprehensively 

defined. But there is still one more element that the debater absolutely 

cannot miss. Because Retributive Justice means giving each his or her due, it 

also means that the criminal justice system should not give undeserved 

punishment (see original definition of Retributive Justice from SEP). For the 

offender, this means that punishment cannot be too lenient or too harsh. 

This might seem like a restatement of the obvious, but it bears repeating. 

Make no mistake, the affirmative speaker is tasked with painting retribution 

in the worst light possible. The easiest way to dampen the flame of 

retributive rage is to smother it with disgust triggered by inhumane prisons. 

Letting the affirmative speaker conflate retribution with unfair treatment 

could prove to be a death blow to the negative case. The negative speaker 

needs to remain up-to-date on current events that are relevant to the 

criminal justice system and carefully discern what is actual retribution and 

what is injustice. True expertise is the best defense against false accusation.  

QUESTION #2: WHAT VALUES AND ETHICS STEM FROM RETRIBUTION? 

As previously noted, Retributive Theory is a highly intrinsic 

philosophy. It holds that punishment, given that it is proportional and 

deserved, is justified by the morality of the practice alone. SEP notes, “A 

deontological justification of punishment is likely to be a retributive 

justification.” (SEP, “Punishment”). However, this does not mean that there 

are not fringe benefits to punishment. While Retributivist Theory may not 

depend on these benefits, per say, including these benefits as a part of the 

                                                           
31 Though balanced negatives can appeal to judges by suggesting that both sides of the resolution ought to 

be valued equally, they reduce clash drastically and tend to compromise the main goal of values debate. For 
this reason, this sourcebook will not dedicate time to this approach.  
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negative case may kill two birds with one stone—convincing the judge to 

vote for something which is right for its own sake and for the social benefits 

it creates. That said, this section will look at Retributive Theory from the 

perspective of both intrinsic and instrumental values. This list is not 

exhaustive, but it presents some value options which can give the debater a 

peek at the big picture as it might apply in the round.  

Intrinsic Values  

Justice  

“Justice is a habit whereby a man renders to each one his due with 

constant and perpetual will.” Justinian's Corpus Juris Civilis (qtd. in: Kirk, 

“The Meaning of Justice”). 

Because the resolution is set in the criminal justice system, Justice is 

value which is almost universally recognized as good. It has the connotation 

of morality, uprightness, and order. The most commonly understood 

definition of Justice is to give a person his or her due (Kirk, “The Meaning of 

Justice”).32 If the reader will recollect how retribution calls for just desert 

and proportional punishment, it makes sense why the negative position 

works well with this value. When the negative speaker employs the value of 

Justice, retribution must be used as a measuring stick criterion— in other 

words, retribution is the standard that determines when Justice has been 

achieved. This simple connection to a timeless value can be an effective 

strategy to win over the judge, even if he does not have experience or 

knowledge in the area of debate. 

 But even the strongest value cannot prevent inevitable criticisms 

(some more valid than others) from the affirmative. A less educated 

approach to taking down this value is to simply offer an alternative 

definition in the 1AR and argue that Justice is relative. This counter-

argument is risky. To begin with, judges are easily bored (or sometimes even 

angered) by nitpicking over definitions, especially if they found the original 

definition to be perfectly reasonable. A better approach would be to attack 

                                                           
32 “From what source do we obtain such a concept? Why, very commonly, from observation of a just man 

or a just woman. We begin by admiring someone -- he may be some famous judge, or he may be an 

obscure neighbor -- who accords to every person he encounters that person's due.” 
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the link between the value and the criterion. The affirmative can take the 

judge through cases in which a retributive approach did not (or perhaps 

seemed to not) give a person what they were due. They can then draw the 

judge to the conclusion that retribution is not an adequate standard for 

justice. 

Human Rights  

Human Rights: “Rights and freedom to which every human being is entitled. 

Protection against breaches of these rights committed by a state ...” (Law and 

Martin, Oxford University Press).   

As explained at length in the values section under Rehabilitation, it is 

possible to use a precise definition of human rights. Recall that a human 

right is universal to all human beings, something that a person is entitled to 

by merit of being human. Also, recall that these rights are separated into 

primary rights- such as the right to liberty- and secondary rights- such as 

the right to a fair trial and due process of law. Bearing this in mind, the 

negative may argue that the criminal justice system is like a double-edged 

sword. It is meant to protect the Human Rights of both the victim and, 

surprisingly, the offender. For the victim (whether that means the 

immediate victim, society, or both), retributive punishment is a key 

protection for rights. SEP explains as follows: 

Punishment in its very conception is now acknowledged to be an 

inherently retributive practice, whatever may be the further role of 

retribution as a (or the) justification or goal of punishment. A liberal 

justification of punishment would proceed by showing that society needs 

the threat and the practice of punishment, because the goal of social 

order cannot be achieved otherwise and because it is unfair to expect 

victims of criminal aggression to bear the cost of their victimization…. 

(Stanford, “Punishment”) 

Retribution also protects the human rights of the offender. By 

punishing the criminal in proportion to his act, society treats him as a 

morally culpable agent. In contrast, if society chooses to “rehabilitate” him 

of his evil character, then someone must choose when he has been cured of 

his wickedness. And that person will effectively hold absolute power over his 



PAGE 44 

convict charge until he makes the arbitrary decision to release him. The 

prisoner becomes the subject of a potentially never-ending science 

experiment.33 In practicality, he is no longer human. This approach “fails to 

respect the convicted offenders’ autonomy, and it flouts the offenders’ right to 

be punished for the wrongdoing he intentionally caused….” (Morris, 1968). 

Retribution is different. It holds that the offender is a human who, even if he 

forfeited many of his rights when he became a criminal, still has the right to 

balance the scales.  Though it seems cruel at times to inflict harm upon our 

fellow man, doing so in response to a deliberate crime arguably is the best 

way to preserve the rights of all parties involved.  

 This is not to say that Human Rights are a Hail Mary for negative 

strategy. In past seasons, a particularly popular criticism of Human Rights 

has been that there is not a set consensus on its definition. A common 

example of this used in-round is the United Nations Convention on the 

Rights of a Child. This document states that children have “the right to 

freedom of expression; this right shall include freedom to seek, receive and 

impart information and ideas of all kinds, regardless of frontiers, either orally, 

in writing or in print, in the form of art, or through any other media of the 

child's choice.” (United Nations Human Rights Office of the High 

Commissioner). Any person who has spent even a short time around 

children knows for a fact that children do not always express themselves in 

an appropriate manner.34 And when said children are acting out, it is the 

responsibility of the parent or guardian to limit35 and correct the child’s 

behavior as is reasonably necessary. Yet, the U.N. would seem to think that 

this normal parental behavior is infringing on a fundamental human right. 

Within the conservative, homeschool environment that is the NCFCA (if not 

with parents in general), this application can make a real impact.  

                                                           
33 “The results of exams are recorded in documents that provide detailed information about the individuals 

examined and allow power systems to control them (e.g., absentee records for schools, patients' charts in 

hospitals). On the basis of these records, those in control can formulate categories, averages, and norms that 

are in turn a basis for knowledge. The examination turns the individual into a “case”—in both senses of 

the term: a scientific example and an object of care. Caring is always also an opportunity for 

control.”; (SEP, “Michel Foucault")  
34 Such as when the author’s infant daughter attempts to stick her fingers into the electrical outlets. 
35 Such as with childproof outlet covers.  
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Rule of Law (or possibly Anti-Value of Legal Positivism) 

Rule of Law: “….rule according to a higher law. No written law may be 

enforced by the government unless it conforms with certain unwritten, 

universal principles of fairness, morality, and justice that transcend human 

legal systems.” (West's Encyclopedia of American Law, “rule of law”). 

Legal Positivism: “….the thesis that the existence and content of law 

depends on social facts and not on its merits.” (SEP, “Legal Positivism).  

Even though the resolution is for LD debate, the debater must 

evaluate policy (with values, granted). The affirmative perspective is one of 

legal positivism, an outlook which defines the rightness of law by how 

government officials perceive the needs of a situation. When you encounter 

an argument that knowingly or unknowingly uses legal positivism, consider 

these questions: Who decides what rehabilitation methods are acceptable to 

use? Who decides when an offender is rehabilitated? Who decides when 

enough is enough? With legal positivism, government does. It may 

appoint “experts” to rehabilitate the offenders, but, in the end, an enormous 

amount of power and decision-making over the lives of real people ends up 

in the hands of a few officials at the top. Kirk summarizes the dangerous 

implications of this outlook:  

Permit me to turn now to the case against natural law, as expressed by 

the legal positivists -- most strongly, perhaps, by the German scholar 

Hans Kelsen. They regard natural law as a body of sentimental fictions; 

they hold that the state is the only true source of law. The views of 

John Austin and the Analytical Jurists are similar: all law is decreed by 

the political sovereign, they hold. (Kirk, “The Case for and Against 

Natural Law”) 

The negative, on the other hand, may present Rule of Law, an external 

standard for the round, an ethical guide that transcends circumstances or 

arbitrary judgment. This type of value is an operative value (UVM, “Types of 

Values”). It gives a measurement for criminal justice that transcends human 

law. All men and institutions are bound by it in all circumstances. SEP 

explains that the binding nature of this value eliminates preferential 
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discretion when creating policy,36 and it would be safe to assume that this 

includes criminal justice policy as well. As is, this value is highly compatible 

with a deontological outlook. An apt, traditional summary of this value is 

the phrase lex rex (Latin, meaning “law is king”). Scottish Presbyterian 

minister Samuel Rutherford, in his 1644 work Lex, Rex,37 explains:  

What is warranted by the direction of nature’s light is warranted by the 

law of nature, and consequently by a divine law; for who can deny the 

law of nature to be a divine law? That power of government in general 

must be from God….Now God only by a divine law can lay a band of 

subjection on the conscience, tying men to guilt and punishment 

if they transgress. (Rutherford, 1).  

By this, Rutherford explains that divine law is the value which 

demands guilt and punishment, core elements of retribution. Therefore, the 

negative speaker may argue that retribution is a measure of when Rule of 

Law is being upheld (otherwise known as a measuring stick criterion). There 

are advantages to using this approach. To begin with, Rule of Law is a value 

which supersedes almost all other intrinsic values. It can easily best an 

instrumental value, as long the judge can be convinced that the moral laws 

of the universe are more valuable than one or two positive side effects. In 

other words, Rule of Law is the paramount value because all laws, 

rehabilitation policies included, must answer to it. This creates an excellent 

clash between the affirmative and negative viewpoints. Contrasting Rule of 

Law with rehabilitation and legal positivism gives the judge a choice 

between a universal code of morals and arbitrary government ethics. If this 

difference is highlighted, the choice should be an easy one to make.    

However, setting up this choice for the judge will not be simple for 

the inexperienced communicator. Rule of Law is not universally recognized. 

                                                           
36 “The most important demand of the Rule of Law is that people in positions of authority should exercise 

their power within a constraining framework of well-established public norms rather than in an 

arbitrary, ad hoc, or purely discretionary manner on the basis of their own preferences or ideology. It insists 

that the government should operate within a framework of law in everything it does, and that it should be 

accountable through law when there is a suggestion of unauthorized action by those in power.” (SEP, “Rule 

of Law”).  

 
37 Fun fact, this book sparked quite a tizzy in its day and was a victim of the last recorded book burning in 

England at Oxford University in 1683. Free copy available online at: 

http://www.portagepub.com/products/caa/sr-lexrex17.html.  
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It is a finer point of classical political philosophy. NCFCA stresses 

communication as a core tenant of its philosophy. Therefore, the debater 

needs to prepare to explain this subject to the proverbial everyman. Once 

that hurdle is passed, Rule of Law is also open to the argument of relativity. 

Comprehensively defining a universal moral code, particularly for those in 

authority, can be difficult to pin down. The most safe and consistent 

approach to this problem may be to use rights-based theories of authority 

found in Kant’s Science of Right,38 Locke’s Second Treatise of Government, or 

Bastiat’s The Law. The affirmative speaker may also use an attack consistent 

with its pragmatic outlook, arguing that Rule of Law is too rigid by 

forbidding the use of discretion in positions of authority. The negative 

speaker could respond by arguing that discretion erodes authority and 

eventually undermines the meaning of the law entirely, but should do so 

with understanding that the affirmative may strike back by accusing him of 

using the slippery slope fallacy. As with all values, Rule of Law has 

advantages, but also drawbacks.  

 

Instrumental Values  

Unlike the values above, instrumental values are not necessarily good 

by merit of what they are. Rather, their goodness comes from the thing 

which they achieve. In this way, an instrumental value will always have a 

comparative weakness against an intrinsic value. More importantly, an 

instrumental value relies on a link between it and the real goal of the round 

(something which does have intrinsic value). If this link is broken, the case 

falls apart. The value example below is not the only instrumental value 

which the negative can use. If anything, it is the weakest.39 

                                                           
38 This is because the underlying principle behind Rule of Law is nonaggression except in response to the 

violation of a freedom; “Now, everything that is wrong is a hindrance of freedom, according to universal 

laws; and compulsion or constraint of any kind is a hindrance or resistance made to freedom. Consequently, 

if a certain exercise of freedom is itself a hindrance of the freedom that is according to universal laws, it is 

wrong; and the compulsion of constraint which is opposed to it is right, as being a hindering of a hindrance 

of freedom, and as being in accord with the freedom which exists in accordance with universal laws. 

Hence, according to the logical principle of contradiction, all right is accompanied with an implied title or 

warrant to bring compulsion to bear on any one who may violate it in fact.” (Kant, “Right is Conjoined 

with the Title or Authority to Compel”).  

 
39 Arguably, a retributive approach to criminal justice can further social order and safety.   
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A final note: retributive justice claims to be defensible on its own, not 

because of any good outcomes. Therefore, it could be argued that 

instrumental values are not compatible with the negative position. Any 

negative case resting solely on an instrumental value would be internally 

inconsistent and weak. Therefore, the recommended course of action is to 

pair any instrumental values with an intrinsic value in a double-value case to 

avoid this pitfall.  

Deterrence 

“The action of discouraging an action or event through instilling doubt or fear 

of the consequences” (Oxford Living Dictionaries, “deterrence”).  

 One main effect of retributive punishment is deterrence from 

committing crime for both prospective criminals and potential reoffenders. 

The underlying assumption here is that offenders think rationally about 

their choice to commit a crime and that they make this decision by 

considering whether the risk of getting caught and punished outweighs the 

benefits accrued by committing the crime. In other words, no reasonable 

person would commit a crime if they were unwilling to pay the price for 

getting caught. Locke argues that retribution for violation of rights has this 

effect, to “bring such evil on any one, who hath transgressed that law, as may 

make him repent the doing of it, and thereby deter him, and by his 

example others, from doing the like mischief.” (Locke, Second Treatise of 

Government, Chapter II: on the State of Nature). Based on this, the negative 

speaker may argue that the point of the criminal justice system is to prevent 

crime and therefore Deterrence is the paramount value of the round. The 

best way to link this value to deterrence is by using a ladder criterion— 

retribution is the best way to reach Deterrence, the paramount value of the 

round.  

 And yet, Deterrence has two significant flaws to consider. The first is 

the worth of the value itself. The value of Deterrence is instrumental, rather 

than intrinsic, because it constitutes a disincentive for crime. The choice to 

not commit crime or even a concrete reduction in crime might be valuable, 

but the incentive on its own guarantees nothing. It is merely a means to an 

end. Imagine a round in which the affirmative speaker offers the judge the 

anti-value of Recidivism and the negative speaker offers the value of 
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Deterrence. Both sides in theory want to achieve the same thing: less crime. 

But the negative value beats around the bush by being an incentive for the 

real, hidden value of the round. Deterrence’s second flaw lies in the fact that 

it does not match well with the underlying philosophy of the negative case. 

As previously discussed, retribution is a deontological theory; it holds that 

retributive punishment is just because of what it is, not because of what it 

achieves. And yet Deterrence tells the judge to look at the results instead of 

the rightness of retribution. SEP argues that this approach is not 

philosophically sound, “Risk of punishment provides an incentive for any 

normal person to comply with just laws protecting individual rights. No 

purely backward-looking conception of the practice of punishment, 

focused exclusively on the desert of the offender, can accommodate 

provisions for this incentive” (Stanford, “Punishment”). However, these 

are only the more glaring of the existing flaws.40 

 

 

 

 

 

 

 

 

 

                                                           
40 It is difficult to justify punishment based on what the long-reaching effects are, because it is difficult to 

predict how a sentence will impact the individual: “Sentencers lack sufficient information about all the 

actual or probable effects of inflicting one rather than another punishment on a given offender at a given 

time. They lack as well the opportunity and time to secure such information and to use it to inform their 

sentences. As a result sentencers must content themselves with a largely procedural justification of most of 

the punishments they impose.” (Stanford, “Punishment”) 
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Affirmative Case 

“As Jahmal Lightfoot tells it, Rikers Island correction officers pummeled him 

without any words — or any mercy — as he curled up into a fetal position...”41  

This New York Times story shouldn’t be normal. Punishing an 

unarmed inmate to “set the tone and make an example”42 shouldn’t be 

normal. If you believe that abusive violence has no place in criminal justice, 

please join me and cast your vote for the resolution: 

Resolved: Rehabilitation ought to be valued above retribution in 

criminal justice systems. 

In other words, teaching criminal offenders to function in society is more 

important than getting even.  

DEFINITIONS 

Let’s look at some definitions to understand the topic better: 

Rehabilitation: “Correcting criminal behavior through educational 

and other means, usually associated with prisons.” (The American 

Dictionary of Criminal Justice, 2001, page 115).  

According to Oxford Bibliographies, “Rehabilitation includes a broad 

array of programs including mental health, substance abuse, and 

educational services…” (Huebner, Oxford Bibliographies).  

Retribution: “The legal theory by which criminal punishment is 

justified, as long as the offender is morally accountable, regardless 

deterrence or other good consequences would result.” [Black’s Law 

Dictionary, 8th edition, 2004, page 1342, (defining “retributivism”] 

Criminal Justice: “The collective institutions through which an accused 

offender passes until the accusations have been disposed of or the assessed 

punishment has concluded. The system typically has three components: 

                                                           
41 Pastor, Kate and Winnie Hu. “Ex-Inmate Describes Rikers Beating as ‘Open Season’ for Guards on 
Trial.” April 18, 2016. New York Times. Accessed December 5, 2016, 
http://www.nytimes.com/2016/04/19/nyregion/ex-inmate-describes-rikers-beating-as-open-season-
forguards-on-trial.html.  
 
42 Ibid. Words of the prosecuting attorney who tried the guards.  
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law enforcement (police, sheriffs, marshals), the judicial process (judges, 

prosecutors, defense lawyers), and corrections (prison officials, probation 

officers, and parole officers).” (Black’s Law Dictionary, 8th edition, 2004, page 

403) 

ANTI-VALUE OF WRATH  

Normally debate cases justify themselves with values, good things we 

strive for. But today I’d like to propose an anti-value, something so negative 

that we must avoid it at all costs. That anti-value, that negative quality, is 

Wrath. The American Heritage Dictionary of the English Language defines 

Wrath as:  

“Forceful, often vindictive anger. Punishment or vengeance as a 

manifestation of anger.”43 

Wrath might feel like justice, but it is dangerously misguided. It has no 

place in our criminal justice system.  

CRITERION OF REHABILITATION 

Rehabilitation is our criterion—in other words, it’s the way that we prevent 

Wrath in our criminal justice system.  

So, to recap, it is critical that we avoid Wrath at all costs. Rehabilitation in 

criminal justice is the best way to make this happen.  

Here’s the proof in two main points: 

POINT #1: RETRIBUTION ENCOURAGES WRATH.  

  Being impartial is one of the hardest thing about being a police 

officer, judge, or corrections worker. It means exercising restraint and not 

letting your anger get the best of you. Tragically, retribution encourages just 

the opposite.  

                                                           
43 wrath. (n.d.) American Heritage® Dictionary of the English Language, Fifth Edition. (2011). Retrieved 

December 27 2016 from http://www.thefreedictionary.com/wrath 
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In 1971, Stanford psychology professor Philip Zimbardo conducted an 

infamous experiment about the effect of prison life on human behavior.44 

When crafting the experiment, he consulted former inmates and corrections 

officers to simulate the punishing environment of prison as accurately as 

possible. Next, volunteers were randomly labeled “guards” and “prisoners,” 

and then set lose to play their assigned roles. The brutal results took even 

him by surprise.   

Within only six days, an experiment which was supposed to last two 

whole weeks was shut down early. Dr. Zimbardo wrote that an 

uncontrollable desire to make the prisoners pay had taken over all the 

guards and even the research team. He wrote that the experiment had 

caused the prisoners to become “pathological,” and the guards to become 

“sadistic.” At one point, the guards punished prisoners by forcing them to 

clean out toilet bowls with their bare hands.  

This is what punishment run amok looks like. When a criminal justice 

system is laser-focused on the philosophy of making the guilty suffer, when 

payback is the paramount value, Wrath is out of control.  

POINT #2: REHABILITATION STOPS WRATH.  

Rehabilitation stops Wrath, and retribution encourages it. To prove 

this point, let’s compare two parts of the world, the United States and 

Scandinavia.  

For several decades, American criminal justice has valued retribution 

more than it values rehabilitation. According to the American Civil Liberties 

Union:  

Representing just 5 percent of the world’s population, we now hold 25 

percent of its inmates. The “tough on crime” politics of the 1980s and 

                                                           

44 “The Story: an Overview of the Experiment.” Stanford Prison Experiment. Accessed November 23, 

2016, http://www.prisonexp.org/the-story/.  
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1990s fueled an explosion in incarceration rates. By the close of 2010, 

America had…—more than 2.2 million people locked in cages. (ACLU).45  

These “tough on crime” prisons have spiraled out of control. The 

American Psychological Association warns that prisons can make sane 

people, “sadistic or depressed...”46 Even the co-chair of the American Bar 

Association, says that in American prisons, “inevitably horrible things are 

going to happen.”47This constant focus on punishment puts American 

corrections officers at risk for stress related disorders and health issues with 

an average life expectancy of 59 years old.48 

Scandinavia does things differently. For example, in Finland, inmates 

in open prisons are electronically tracked and allowed to leave the grounds 

every day to study, perform community service, and even visit their 

families.49 Closed prisons are decorated to make the prisoners feel at home. 

Corrections officers are trained not just for security, but to help their 

assigned prisoner reintegrate successfully into the outside world.50 These 

prisons really work. Scandinavian reoffenders are only a fraction those in 

America.51  

American prisons primary focus on making offenders hurt, and this 

values Wrath and harms everyone. Let’s follow the example of Scandinavia 

and help inmates learn their lesson rather than lashing out in anger. The 

statistics are on our side.  

                                                           
45 “Mass Incarceration.” American Civil Liberties Union. Accessed November 25, 2016, 

https://www.aclu.org/issues/mass-incarceration 

 
46 Benson, Etienne. “Rehabilitate or Punish?” Monitor on Psychology, American Psychological 

Association, 34, no. 7 (July/August 2003), 46.    

 
47 Mann, Brian. “Reports Of Prison Guard Brutality In New York Draw A Harsh Spotlight.” October 20, 

2016. NPR. Accessed November 16, 2016, http://www.npr.org/2016/10/20/498688702/reports-of-prison-

guard-brutality-in-new-york-draw-a-harsh-spotlight 

 
48 Larson, Doran. "Why Scandinavian prisons are superior." The Atlantic 24 (2013); Dr. Doran is  
49 Ibid. 
50 Ibid.  
51 Ibid.  
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CONCLUSION 

When you look back over our arguments today, I like to ask you to 

please remember that prisoner who was brutally beat in Riker’s Island 

Prison in New York. His name is Jahmal Lightfoot. He is a human being. 

Let’s work together to make sure that he is treated like one by voting 

affirmative in today’s round.  

Thank you.   
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NEGATIVE CASE 

Imagine being sentenced to less than a year in prison. You wait for 

your release. Years pass. But that day never comes. This is the true story of 

James Ward. In 2006, a United Kingdom court convicted James of arson and 

gave him an indeterminate sentence for public protection, an IPP.52 These 

sentences allow prisons to hold inmates past their original release date for 

potentially limitless amounts of time until they are deemed “rehabilitated.”  

No prison should have the right to lock someone like James up and 

throw away the key. Because Human Rights matter, please join me and vote 

“no,” on the debate resolution.  

COUNTER-DEFINITIONS (AS NEEDED) 

Rehabilitation: “The process of seeking to improve a criminal’s character 

and outlook so that he or she can function in society without committing 

other crimes.” Black’s Law Dictionary, eighth edition, 2004, page 1311.  

Retribution53: “The legal theory by which criminal punishment is 

justified, as long as the offender is morally accountable, regardless of 

whether deterrence or other good consequences would result.” [Black’s Law 

Dictionary, 8th edition, 2004, page 1342, (defining “retributivism”] 

See also: “3. Punishment for bad conduct, criminal actions, etc., typically 

considered in terms of redress or repaying a debt to society.” Oxford English 

Dictionaries (2016). 

Criminal Justice: “The collective institutions through which an accused 

offender passes until the accusations have been disposed of or the assessed 

punishment has concluded. The system typically has three components: 

law enforcement (police, sheriffs, marshals), the judicial process (judges, 

                                                           
52 Conway, Zoe. “The prisoner 'trapped' 10 years into a 10-month jail sentence.” May 30, 2016. BBC. 

Accessed December 10, 2016, http://www.bbc.com/news/uk-36410539 

 
53 The important point is that Retribution is defined roughly as giving the criminal what they deserve to 

repay their debt to the victim and society. This does not need to be said in so many words, but it is 

important that the affirmative does not give an unhelpful definition such as “revenge.” Cross-examination 

would be a key time to set this up. If they refuse to see things the same way, you can use this as an 

opportunity to contrast your philosophy with theirs. And if they agree, remember to remind the judge of 

that fact throughout the round.  
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prosecutors, defense lawyers), and corrections (prison officials, probation 

officers, and parole officers).” (Black’s Law Dictionary, 8th edition, 2004, page 

403) 

VALUE OF HUMAN RIGHTS  

In criminal justice, one value stands above the rest: Human Rights. 

Oxford References defines Human Rights as: 

“Rights and freedom to which every human being is entitled. 

Protection against breaches of these rights committed by a state ...”54 

As values go, this one is the golden standard. After all, protecting the 

human rights is what the law is all about. Philosopher Frederic Bastiat 

writes, “…it was the fact that life, liberty, and property existed beforehand that 

caused men to make laws in the first place.”55 Human rights keep our 

criminal justice system in check, such as with the 8th Amendment’s ban on 

cruel and unusual punishment.56  

Human Rights sets the standard for criminal justice, and is an 

excellent reason to vote “no” in today’s debate. The best way to protect 

Human Rights is to value retribution higher than rehabilitation. Here’s the 

proof in two main points:  

 

 

 

                                                           
54 Law, Jonathan, and Elizabeth A. Martin. "human rights." In A Dictionary of Law. : Oxford University 

Press, http://www.oxfordreference.com/view/10.1093/acref/9780199551248.001.0001/acref-

9780199551248-e-1847 

 
55 Bastiat, Frederic. The Law, (Breingsville, PA: BN Publishing, 2007), 9.  

 
56 “Eighth Amendment.” Legal Information Institute. Cornell University Law School. Accessed November 

25, 2016, https://www.law.cornell.edu/constitution/eighth_amendment.  
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MAIN POINT #1: RETRIBUTION PROTECTS HUMAN RIGHTS.  

Oxford English Dictionaries explains that retribution, at its core, is 

about repaying a debt.57 This idea goes back centuries. In ancient Europe, 

criminals were required to pay a wergild, literally a “man payment.” This 

man payment first went to the victims for their injured rights, then to the 

king for his injured citizen.58 Even back then, criminal justice revolved 

around paying your debt.  

But retribution also protects the rights of the guilty. Repaying your 

debt to society treats crime as a choice and gives everyone a way to make 

amends. Dr. Herbert Morris of UCLA, calls this “the right to punishment.”  

“…a man has the right to be punished rather than treated if he is guilty of 

some offense. This right to be treated as a person is a fundamental 

human right belonging to all human beings by virtue of their being 

human… a natural, inalienable, and absolute right.”59 (Morris, 490-493).  

To recap, Retribution protects the Human Rights of the victim, 

society, and the criminal by requiring repayment for the crime.  

Now, let’s take a look at rehabilitation: 

 

 

 

 

                                                           
57 Retribution: “3. Punishment for bad conduct, criminal actions, etc., typically considered in terms of 

redress or repaying a debt to society.” Oxford English Dictionaries (2016); “retribution, n.”. OED Online. 

December 2016. Oxford University Press. 

http://www.oed.com.ezproxy.liberty.edu/view/Entry/164455?redirectedFrom=retribution (accessed January 

12, 2017). 
58 “Wergild.” Encyclopedia Britannica. Accessed October 26, 2016, 

https://www.britannica.com/topic/wergild.  

 
59 Morris, Herbert, 1968, “Persons and Punishment,” The Monist, 52: 475–501. 
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MAIN POINT #2: REHABILITATION HARMS HUMAN RIGHTS. 

At this point, I’d like to let beloved philosopher, novelist, and 

theologian C.S. Lewis do the talking about what happens when we value 

rehabilitation more, with his essay, “The Humanitarian Theory of 

Punishment.”60: 

“…this doctrine, merciful though it appears, really means that each one of us, 

from the moment he breaks the law, is deprived of the rights of a human 

being.  

…to be punished, however severely, because we have deserved it, because we 

"ought to have known better," is to be treated as a human person made in 

God's image… I think it essential to oppose the Humanitarian theory of 

Punishment, root and branch... If crime is only a disease which needs cure, not 

sin which deserved punishment, it cannot be pardoned. How can you pardon a 

man for having a gum-boil or a club foot? …Humanitarian theory wants 

simply to abolish Justice…”61 

 When we value rehabilitation more, there is no justice, no human 

responsibility, no human rights.  Only a few elite experts tell us who is sick, 

when they are cured, and if they can ever leave. And that should scare us.  

CONCLUSION  

Before we launch into our rebuttal of the affirmative case62, I ask that 

you remember James Ward. Remember what happens when you take away a 

person’s ability to pay their debt. Remember what happens when 

rehabilitation locks someone up and throws away the key. If you remember 

that, I have hope that you will join me and vote “no,” in today’s round. 

Thank you.  

 

                                                           
60 For a fun read-through of this essay: https://www.youtube.com/watch?v=ZxwnHVr192A 
61 Lewis, C. S. (1987) "The Humanitarian Theory of Punishment," Issues in Religion and Psychotherapy: 

Vol. 13: No. 1, Article 11.  

Available at: http://scholarsarchive.byu.edu/irp/vol13/iss1/11 
62 This part is optional. If you are using the conclusion after your rebuttal, please feel free to remove this 

dependent clause.  
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RECOMMENDED DEFINITIONS 

REHABILITATION 

i. Black’s Law Dictionary: “The process of seeking to improve a 

criminal’s character and outlook so that he or she can function in 

society without committing other crimes.”63 

ii. The American Dictionary of Criminal Justice: “Correcting 

criminal behavior through educational and other means, usually 

associated with prisons.”64 

iii. Meriam-Webster’s Dictionary of Law: “2b. to restore (as a 

convicted criminal defendant) to a useful and constructive place in 

society through therapy, job training, and other counseling.”65  

RETRIBUTION 

iv. Black’s Law Dictionary (defining retributivism): “The legal 

theory by which criminal punishment is justified, as long as the 

offender is morally accountable, regardless of whether deterrence 

or other good consequences would result.”66  

v. Merriam-Webster’s Dictionary of Law: “punishment imposed 

(as on a convicted criminal) for purposes of repayment or revenge 

for the wrong committed.”67  

vi. Oxford English Dictionaries: “3. Punishment for bad conduct, 

criminal actions, etc., typically considered in terms of redress or 

repaying a debt to society.”68 

 

                                                           
63 Black’s Law Dictionary (8th ed. 2004), s.v. “rehabilitation,” page 1311.  
64 American Dictionary of Criminal Justice (2001), s.v. “rehabilitation,” page 115. 
65 Merriam-Webster’s Dictionary of Law, s.v. “rehabilitation,” accessed September 21, 2016, 

https://www.merriam-webster.com/dictionary/rehabilitation. 
66 Black’s Law Dictionary (8th ed. 2004), s.v. “retributivism,” page 1342.  
67 Merriam-Webster’s Dictionary of Law, s.v. “retribution,” accessed September 21, 2016, 

https://www.merriam-webster.com/dictionary/retribution 
68 "retribution, n.". OED Online. December 2016. Oxford University Press. 

http://www.oed.com.ezproxy.liberty.edu/view/Entry/164455?redirectedFrom=retribution (accessed January 

14, 2017). 
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CRIMINAL JUSTICE [SYSTEMS]  

vii. Black’s Law Dictionary: “The collective institutions through 

which an accused offender passes until the accusations have been 

disposed of or the assessed punishment has concluded. The system 

typically has three components: law enforcement (police, sheriffs, 

marshals), the judicial process (judges, prosecutors, defense 

lawyers), and corrections (prison officials, probation officers, and 

parole officers).”69 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
69 Black’s Law Dictionary (8th ed. 2004), s.v. “criminal justice,” page 403. 
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